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STATEMENT REGARDING JURISDICTION
The Court of Appeals has jurisdiction in this matter pursuant to U.C.A. § 78-2a3(2)(a) and § 78-2-2(3)(f).
STATEMENT OF ISSUES PRESENTED ON APPEAL
1.

Issue: Did the District Court err in refusing to overturn the Utah

Department of Commerce's denial of Appellant Boureous' application for a Professional
Engineer license on education grounds where:
(a)

Appellant Bourgeous should have been grandfathered under the pre-

1992 requirements which recognized TAC/ABET1 accredited engineering degrees from
Weber State University, and
(b)

Appellant Bourgeous had received in 1989 from the Division of

Professional Licensing ("DOPL") a 10-year Engineer-in-Training Certificate in
satisfaction of all of the education requirements for licensure.
Standard of Review: Correction of error of conclusions of law, with no
deference to the Trial Court's conclusions. Eskelson v. Town of Perry. 819 P.2d 770,
771 (Utah 1991): accord U.C.A. § 63-46b-16(4)(d).
2.

Issue: Did the District Court's refusal to grandfather Appellant Bourgeous'

1989 engineering degree from Weber State University violate U.C.A. § 68-3-5 (the

The Accreditation Board for Engineering and Technology accredits universities.
This case involves two commissions of that Board: the Engineering Accreditation
Commission ("EAC") and the Technology Accreditation Commission ("TAC"). See
U.C.A. § 58-22-102(4) and (17).

repeal of a statute will not "affect any right which has accrued"), by effectively holding
that the repeal ofU.C.A. § 58-22-5 (1986) by virtue of §§ 58-22-5 (1992) and 58-22-302
disqualified Bourgeous' engineering degree from meeting the education requirements for
licensure.
Standard of Review: Correction of error of conclusion of law with no
deference to the Trial Court's rulings. Scharf v. BMG Corp., 700 P.2d 1068, 1070 (Utah
1985).
3.

Issue: Did the District Court err in failing to rule that the Utah Department

of Commerce's denial of Bourgeous' application for licensure violated U.C.A. § 63-46b16(4), (d) and (h) of the Administrative Procedures Act by: (a) erroneously interpreting
and applying U.C.A. § 58-22; and (b) by acting arbitrarily and capriciously by treating
Appellant Bourgeous unfairly and differently than other similarly situated professional
engineer applicants.
Standard of Review: Abuse of discretion and U.C.A. § 63-46b-16(4)(b),
(d) and (h) with deference to the agency's statutory interpretation. Morton Int'l Inc. v.
Utah State Tax Comm'n.. 814 P.2d 581, 588-90 (Utah 1991).
4.

Issue: Did the District Court err in its interpretation ofU.C.A. §§ 58-22-

302 and 306 (1996) by ruling that the Utah Department of Commerce has authority to
reject applicants with TAC/EBET accredited engineering degrees?
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Standard of Review: Correction of error of conclusion of law with no
deference to the Trial Court's holdings. Morton Intyl Inc. v. Utah State Tax Comm'n.,
814 P.2d 581, 588 (Utah 1991); accord. U.C.A. § 63-46b-16(4)(d).
STATUTES AND REGULATIONS DETERMINATIVE OF APPEAL
U.C.A. § 58-22-302 and 306 (1996).
U.C.A. § 58-22-302 (1992), repealed by U.C.A. § 58-22-302 (1996).
U.C.A. § 58-22-5 (1986), renumbered and repealed in 1992 by U.C.A. § 58-22302(1992).
Regulation 156-22 (1996).
Regulation 153-22-2 (1989).
A.

Nature of Case. This is an appeal from the Third District Court's Order

dated August 25, 2000, which Order was certified for appeal by the District Court
pursuant to Rule 54(b) of the Utah Rules of Civil Procedure. (R-383).
B.

Course of Proceedings. This case has suffered a long history, having

already once been up on appeal on a procedural matter. Bourgeous first applied for a
Professional Engineer license with DOPL on September 2, 1997. Bourgeous1 application
was denied on September 24, 1997, which he timely challenged. The Department
subsequently denied Bourgeous1 challenge and thereafter disposed of his request for
reconsideration by concluding that Bourgeous1 only remedy was judicial review.
Whereupon Bourgeous filed a complaint in Third District Court on January 23, 1998

3

seeking judicial review. The Department promptly moved to dismiss Bourgeous'
complaint as untimely filed, which motion was granted by the District Court. Thereafter,
Bourgeous appealed the dismissal of his complaint to this Court, which reversed and
remanded the case on June 22, 1999 for de novo review in the matter of Keith W.
Bourgeous v. Utah Department of Commerce, Division of Occupational and Professional
Licensing. 981 P.2d 414 (Utah App. 1999).
On December 20, 1999, Bourgeous was finally able to move for summary
judgment on the merits of his case. By Order dated August 25, 2000, the District Court
denied Bourgeous1 Motion for Summary Judgment and certified for appeal the Order
pursuant to Rule 54(b) of the Utah Rules of Civil Procedure. In so certifying, the District
Court found that its Order "finally resolves plaintiffs claims that he is entitled to a
license due to an incorrect interpretation by the Department of Commerce of Utah Code
Annotated §§ 58-22-302 and 306, or that he is entitled to a license because the
Department has acted arbitrarily and capricious by treating him unfairly and differently
than other similarly-situated professional engineer applicants, or that he qualifies for
licensure under the old Engineer-in-Training Certification promulgated by Rule 156-22201." (R-383). The District Court found that the other factors required by Rule 54(b)
had been met for this appeal. (Id.) Consequently, this appeal is of the District Court's de
novo review of the Department's denial of Bourgeous' application for licensure. U.C.A.
§ 78-2-2(3)(f).
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C.

Facts Relevant to Issues on Appeal
1.

On June 9,1989, Bourgeous received a Bachelors of Science in

Electrical Engineering Technology from Weber State University. (R-272). Bourgeous'
Engineering Degree was in an accredited program recognized by the Technology
Accreditation Commission/Accreditation Board for Engineering and Technology
("TAC/ABET"). (R-230-231).
2.

Later that year Bourgeous applied with DOPL to take the

Fundamentals in Engineering Examination offered by the National Assessment Institute
("NAI"). (R-231). On October 29, 1989, Bourgeous received a passing score on the
exam. (Id.)
3.

Bourgeous also applied on July 17, 1989 with the Utah Department

of Commerce for an Engineer-in-Training Certificate (R-231; 243; 270-277). The
Certificate was established by statute for applicants who had graduated "from an
engineering curriculum of four years or more approved by the board as being of
satisfactory standing" and pass an 8-hour examination in the fundamentals of
engineering. U.C.A. § 58-22-5(2)(1986) (a copy of the 1986 statute is attached as
Addendum "A"). If an applicant had not graduated from an approved engineering
curriculum, he could still qualify if he had four or more years of approved working
experience. (Id.)
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4.

The then applicable regulation promulgated pursuant to U.C.A. §

58-22-5(1986), stated that a "degree in engineering technology is NOT considered to be
an engineering degree." (Regulation 153-22-2(b)). The regulation also stated:
c.

The Engineer-in-Training Certificate is not subject to
renewal and is valid for only ten (10) years from the
date the examination is passed.

(Regulation 153-22-2(c), attached as Addendum "B").
5.

Bourgeous did not submit any engineering work experience with his

application for the Engineering-in-Training Certificate. Rather, he applied for and was
granted the Certificate based upon his Bachelor of Science degree in Electronic
Engineering Technology and not any work experience. (R-270-277).
6.

Shortly after he applied and passed the Fundamentals in Engineering

Examination, the Department issued Engineering-in-Training Certificate No. 9451-09990 to Bourgeous in 1989. (R-231).
7.

After receiving the Engineer-in-Training Certificate in 1989,

Bourgeous only needed to complete the four years of qualifying work experience under
the supervision of a licensed engineer and pass the last examination to earn his license.
P I C A . § 58-22-5 (1986), copy attached as Addendum "A"). In June of 1991,
Bourgeous accepted a job with Phillips Petroleum which provided only about 50% of
qualifying time towards the four years experience required for licensure. (R-231).
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Bourgeous expected to complete the four years in 1997, two years before his Certificate
would expire. (Id.)
8.

In 1994, Bourgeous became generally aware that the statute

governing licensure had been amended and that DOPL was taking the position that after
July 1, 1996, new applicants would need a EAC/ABET degree for licensure. (R-231).
9.

However, Bourgeous did not believe that DOPL's new changes in

education requirements applied to him because his Engineer-in-Training Certificate
established that he had already met the education requirements. (R-231).
10.

Bourgeous continued working on his qualifying time and completed

the necessary years of experience in 1997 (two years before his Engineer-in-Training
Certificate No. 9451-0999-0 would expire), whereupon he applied to take the last and
final examination necessary for licensure, the NCEES Principles and Practices
Engineering Examination ("PE Exam"). (R-231-232). On April 18, 1997, Bourgeous
received a passing score on the PE exam on his first sitting. (R-243). Bourgeous1
application for licensure was received by DOPL on September 2, 1997. (R-232; 243;
278-291).
11.

By letter dated September 24, 1997, DOPL denied Bourgeous1

application for "failure to document graduation from the required EAC/ABET accredited
program in engineering." (R-232; 292). Thus, after July 1, 1996, DOPL no longer
recognized engineering degrees from Weber State as satisfying the education
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requirements for licensure, whereas prior to July 1, 1996, Bourgeous' Weber State
degree had been acceptable to DOPL, and indeed had already been accepted as satisfying
the education requirements when DOPL issued him the Engineer-in-Training Certificate.
Bourgeous subsequently sought Agency Review on October 21, 1997 of the denial of his
application. (R-232; 243).
12.

On October 24, 1997, the Utah Department of Commerce dismissed

Bourgeous* request for Agency Review on the grounds for "failure to comply with the
rules governing agency review." (Id.)
Other Applicants
13.

On March 7, 1997, DOPL denied John Hunter's application for

licensure "for failure to meet the education requirements of an EAC/ABET accredited
degree." (R-244; 293; 350). Like Bourgeous, John Hunter had an Engineering degree
from Weber State University, a TAC/ABET accredited university. Mr. Hunter also
submitted his final application in February 1997, after the July 1, 1996 change in the Act.
(R-244).
14.

On April 3, 1997, John Hunter requested reconsideration of the

denial of his application on a number of grounds, including that he took the final PE
Exam before July 1, 1996 and failed. (R-244). Yet, Mr. Hunter subsequently requested
a rescoring of his PE Exam which resulted in a passing score, which result occurred after
the July 1, 1996 change. (Id.)
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15.

On April 7, 1997, the Department reversed itself and granted Mr.

Hunter his license by treating his "earlier application" (before July 1, 1996), and not his
February 1997 application as being made before the July 1, 1996 change in the law. (R244; 294). A copy of the Departments letter to Mr. Hunter dated April 7, 1997 is
attached hereto as Addendum "C"). While the Department did not identify which earlier
application it relied upon, presumably it was Mr. Hunter's application to take the
Fundamentals in Engineering Examination, the same examination Bourgeous applied to
take in 1989.
Licensure By Endorsement
16.

DOPL will issue a license by endorsement (reciprocity) to an

applicant who is a licensed professional engineer in another state such as Arizona and
has passed the examinations as has Bourgeous, even if the out-of-state applicant only has
a TAC/ABET engineering degree. (R-245).
17.

DOPL has licensed by endorsement since July 1, 1996 applicants

who were licensed in other states and had only degrees from a TAC/ABET accredited
university. (R-243-246).
SUMMARY OF THE ARGUMENT
Bourgeous should have been grandfathered under the pre-1992 education
requirements for licensure because he received an Engineer-in-Training Certificate which
represented satisfaction of the education requirements. In refusing to grandfather
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Bourgeous, the District Court and the Department violated U.C.A. § 68-3-5 and the Utah
Administrative Procedures Act. Finally, the Department's regulations disallowing
TAC/ABET degrees are inconsistent with U.C.A. § 58-22.
ARGUMENT
A.

Legislative Background.

Prior to 1992, the Utah Code required that an applicant for professional engineer's
license:
(3)(a) hold a current engineer-in-training certificate;
(b) complete four years or more of progressive experience
on engineering projects of a grade and character which
indicates to the board that the applicant is competent to
practice engineering, which experience is in addition to any
experience used to qualify the applicant for an engineeringin-training certificate; and
(c) after completing the requirements of Subsections
(3)(a) and (b), pass an eight-hour written examination in the
principles and practices of engineering.
U.C.A. § 58-22-5(3) (1986) (copy attached as Addendum "A").
The pre-1992 statute further provided that to qualify for an Engineer-in-Training
Certificate, the applicant must:
(a)(i) graduate from an engineering curriculum of four years
or more approved by the board as being satisfactory standing;
or
(ii) complete four years or more of experience in
engineering work satisfactory to the Board; and
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(b) after completing the requirements of Subsection (2)(a),
pass an eight-hour written examination in the fundamentals
of engineering.
(Id.)
In 1992, the Utah State Legislature completely rewrote U.C.A. § 58-22-5,
establishing a July 1, 1996 sunset provision of four years for meeting the education
requirements with a TAC/ABET accredited engineering degree. Weber State University
had the TAC/ABET accreditation but not the EAC/ABET accreditation. Whereas, the
University of Utah had the EAC/ABET accreditation. The revision to the Act provided
that applicants for licensure prior to July 1, 1996 could qualify if one or more of the
following were met: (1) four years experience, (2) an engineering degree from a
TAC/ABET program plus 2 years experience, or (3) a degree from an EAC/ABET
curriculum. In addition, the applicant was to have passed the Fundamentals in
Engineering Examination, the Principals and Practices Examination, the Utah Law and
Rules Examination, and obtain an additional four years of qualifying experience.
However, after July 1, 1996, the 1994 law also provided that:
(2)(a) All applicants for licensure as a professional engineer
shall complete a four-year degree from an EAC/ABET
accredited engineering curriculum . . . [emphasis
added]
*

(9)

*

*

After July 1, 1996, an individual who has graduated
from an approved TAB/ABET accredited engineering
technology curriculum shall be required to complete
11

the educational requirements of an EAC/ABET
accredited engineering curriculum to fulfill the
educational requirements for a license as a
professional engineer.
(A copy of the 1994, U.C.A. § 58-22-5 (1992) is attached as Addendum "D"). However,
the EAC/ABET requirement of the 1994 version never became effective due to the
amendments in 1996 of Senate Bill SB-0235, which rewrote the statute and renumbered
this section as 58-22-302.
Senate Bill SB-0235, the current version of Professional Engineers and
Professional Land Surveyors Licensing Act, as revised, (U.C.A. §58-22), became
effective July 1, 1996. (A copy of Senate Bill 235 is attached as Addendum "E"). One
of the stated purposes of the licensing amendments to the 1994 version was to change the
"qualifications for licensure." (See Preamble, Senate Bill S.B. 0235 attached as
Addendum "E", p. 1357; R-298).
The amendments were proposed on January 12, 1996, by Senator Craig Petersen.
After six drafts2 and other revisions, the bill was presented to the Senate Business, Labor
and Economic Standing Committee. The Standing Committee passed the Bill out
favorably on February 16, 1996. Senate Bill SB-235 proposed a number of amendments
to the Engineering Licensing Law, including the admission criteria for taking the

2

The six drafts were dated: January 12, 1996; January 24, 1996; February 6,1996;
February 7, 1996; February 9, 1996; and February 12, 1996. (See legislative record, SB0235, ID 26,620 billb, Office of Legislative Research and General Counsel, Utah State
Capitol).
12

Fundamentals of Engineering Examination, which criteria was not previously codified.
As a prerequisite to taking the Fundamentals Examination, the Amendments required
enrollment in or graduation from an EAC/ABET or TAC/ABET curriculum (or such
other curriculum as may be established by the Division in cooperation with the Board).
(UC.A. § 58-22-306). This statutory acceptance of either an EAC/ABET or TAC/ABET
curriculum remained consistent throughout all of the bill's subsequent drafts, despite the
Committee's modifications to such things as whether or not Utah would grant reciprocity
to out of state engineers, whether an applicant would have to establish good moral
character, etc.
B.

The Regulations Promulgated by the Department.
Over two months after the new Amendments became effective, the

Department of Commerce and DOPL promulgated on September 17, 1996, Regulation
Rl 56-22, "Professional Engineers and Professional Land Surveyors Licensing Act
Rules." The new regulation did not recognize TAC/ABET degrees or other degrees
meeting criteria established by the "Division in Collaboration with the board." In
addition, the new regulation sought to protect those who were "unsuccessful in obtaining
licensure by experience before July 1, 1996" by not requiring such applicants to repeat
their pre-July 1, 1994 supervised experience once they had obtained an EAC/ABET
degree. (See Regulation 156-22-202(2) (1996)). However, the new regulations did not
offer similar grandfather protection to those applicants such as Bourgeous who had

13

previously fulfilled the education requirements before the effective date of the
Amendments but who did not apply for licensure until after July 1, 1996.
I.
BOURGEOUS1 APPLICATION SHOULD BE EVALUATED
UNDER THE PRE-JULY 1, 1996 STATUTE AND REGULATION
A.

Bourgeous Completed the Education Requirements Under U.C.A. $ 58-22-

5(1986) and R153-22-2 (1989).
Under U.C.A. § 58-22-5(1986) and the Department's regulation applicable
in 1989 (R153-22-2 (1989), copy attached as Addendum "B"), Bourgeous satisfied the
education requirements for an Engineer-in-Training certification and for licensure. His
degree from Weber State was a BS consisting of four or more years in "an engineering
curriculum" as required by the Statute. At that time a degree in "Engineering
Technology" was not considered by the Division to be an engineering degree for
purposes of the Certificate (R153-22-2(b)(l)). However, degrees in engineering at a
Utah College or University (the degree Bourgeous received in 1989 from Weber State),
including Chemical Engineering, Civil Engineering, Electrical Engineering, etc., were
recognized as fulfillment of the educational requirements. (See R153-22-2(a)(l)(a)
(1989), Addendum "B"). Because Bourgeous qualified by graduating with a BS in
Electrical Engineering Technology (and not with four years of approved experience as
provided for by U.C.A. § 58-22-5(2)(a)(ii)), his degree from Weber State constituted "an
approved curriculum". Thus, Bourgeous met the educational requirements in 1989 for
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both certification and licensure because he had earned an Electrical Engineering
Technology degree from a college approved by the Committee.
The then applicable regulation also provided than an Engineer-in-Training
Certificate was not subject to renewal and was valid for ten years from the date the
examination was passed (Rl 53-22-2(c) (1989)). Bourgeous passed the Engineer-inTraining examination and requirements in 1989 and was awarded Certificate No. 94510999-0. Once awarded the Engineer-in-Training Certificate, Bourgeous was deemed to
have completed the then applicable educational requirements for licensure and only
needed to complete his work experience and pass the PE examination within ten years to
receive his professional license. This Bourgeous did on September 2, 1997, two years
before the ten-year period had expired. By retracting its earlier approval of Bourgeous'
BS degree from Weber State as fulfillment of all of the educational requirements for
licensure, the Department has acted improperly and has effectively eviscerated
Bourgeous' ten-year Engineer-in-Training Certificate previously awarded to him by
DOPL and recognized by U.C.A § 58-22-5 (1986) and Regulation 153-22-2 (1989).
Therefore, the District Court's Order upholding the Department and
DOPL's denial of Bourgeous' application for professional licensure was improper and
should be reversed.
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B.

Bourgeous Should Have Been Treated as a "Professional Engineer Intern"

Under the Current Statute.
Under the current statute, U.C.A. § 58-22-102(10), an Engineer-inTraining, now called "Professional engineer intern" is defined to mean:
a person who has completed the education requirements to
become a professional engineer, has passed the fundamentals
of engineering examination, and is engaged in obtaining the
four years of qualifying experience for licensure under the
direct supervision of a licensed professional engineer.
By Statute, the State Legislature re-codified the identical requirements of
U.C.A. § 58-22-5(2) (1986) and of Regulation 153-22-2 (1989). By such re-codification,
this Court should give no deference to the Department's interpretation to the contrary.
Chris & Dick's Lumber v. Utah State Tax Common.. 791 P.2d 511, 513 (Utah 1990);
Christensen v. Industrial Comm'n. 642 P.2d 755, 756-57 (Utah 1982) ("A wellestablished canon of statutory construction provides that where a legislature amends a
portion of a statute but leaves other portions unamended . . . the legislature is presumed
to have been satisfied with prior judicial constructions of the unchanged portions of the
statute and to have adopted them as consistent with its own intent."). Instead, the
Legislature struck down the 1994 version which limited licensure to just EAC/ABET
degrees. At the time of the effective date of the new Statute (July 1, 1996), Bourgeous
met all of the requirements of a professional engineer intern: He had completed the
education requirements, he had passed the Fundamentals of Engineering exam and he
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had completed approximately two of the four years of qualifying experience. The
Department's actions attempt to strip Bourgeous of this status by failing to recognize the
Statute's clear language that Bourgeous "had completed the education requirements."
Therefore, this Court should rule that Bourgeous should have been
recognized by the Department as meeting the requirements for a professional engineer
intern under U.C.A. § 58-22-102(10) and by so doing, Bourgeous fulfilled the education
requirements.
C.

The Department's Denial of Bourgeous' Application As Well As The

District Court's Upholding of Such Denial Violates U.C.A. $ 68-3-5.
U.C.A. § 68-3-5 states:
The repeal of a statute does not revive a statute previously
repealed, or affect any right which has accrued, any duty
imposed, any penalty incurred, or any action or proceeding
commenced under or by virtue of the statute repealed.
Because under the 1986 version of § 58-22-5 Bourgeous' BS in Electrical
Engineering Technology from Weber State constituted an "approved engineering
curriculum," the repeal of that statute in 1992 and 1996 did not affect Bourgeous' "rights
accrued" under § 58-22-5, the "statute repealed". Thus, once he had fulfilled the
educational requirements required under U.C.A. § 58-22-5 (1986), that right could not be
affected or eviscerated by the subsequent repeal of the statute. New statutes are not
retroactive unless expressly so declared (U.C.A. § 68-3-3 (1986). The 1992 version of §
58-22-5 never became law and the 1996 version is silent as to any retroactive effect.
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This is not the first time that the Department has sought to create stricter
education requirements than what the statute contemplated. In the case ofFussell v.
Department of Commerce, Division of Occupational and Professional Licensing, 815
P.2d 250 (Utah App. 1991), this Court in reversing the trial court, held that the
Department had "improperly encroached upon the Legislature's sole providence" by
creating stricter educational requirements that what the statute contemplated and thereby
usurping the legislative function. 815 P.2d at 254. In that case, the Department
misinterpreted U.C.A. § 58-25-2 (1986) governing the education requirements for
licensure of a psychologist. The statute required that the applicant receive "a doctoral
degree based on a program of studies whose content was primarily psychological". (Id.)
The applicant in that case, Dr. Fussell, had received a Doctor of Education in "Human
Development Counseling" rather than in "Psychology". However, there was evidence
that Dr. Fussell's curriculum had been primarily psychological in content. This Court
rejected the Department's interpretation that the program "must be clearly identified and
labeled as a psychology program" to qualify and remanded the case directing the
Department to determine whether the curriculum was primarily psychological in content.
(Id. at 255).
In rejecting the Division's strict interpretation of the statute, this Court
stated,
Had the legislature intended to require graduation from
programs labeled as psychology programs, it could have
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easily done so, as it did with respect to the licensing of many
other professions under statutes existing when Section 58-252 was in effect
815P.2dat254.
As further support of the reversal of the Department's stricter education
requirements than those required under the statute, this Court cited to Lorene v. Call, 789
P.2d 46, 49 (Utah App. 1990) ("administrative rules may not abridge, enlarge, extend or
modify statutes") and McPhail v. Montana Bd. of Psychologists, 640 P.2d 906, 908
(Mont. 1982) ("administrative rules must not add requirements not envisioned under
controlling statutes").
Had the Utah State Legislature intended to limit engineer licensure after
July 1, 1996 to just those applicants with an EAC/ABET degree, it could have easily
done so. In fact, the Legislature would have simply left in place the existing provision of
§ 58-22-5(9) which required TAC/ABET graduates to then return to school to complete
the "educational requirements of an EAC/ABET accredited engineering curriculum to
fulfill the educational requirements" for licensure. Instead, the Legislature repealed § 5822-5(9) before it ever became effective and thereby implicitly authorized TAC/ABET
degrees as fulfilling the education requirements for engineer licensure.
Furthermore, in the case Fussell v. Department of Commerce, Division of
Occupational and Professional Licensing, the Legislature did subsequently amend the
psychologist licensing act to require degrees "specifically in psychology" (815 P.2d at
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254). However, this Court held that Dr. Fussell's application for licensure was governed
by the earlier statute under U.C.A. § 68-3-5 (815 P.2d at 252, fn.3).
Therefore, this Court should reverse the District Court's Order which
violates U.C.A. § 63-3-5 by taking away from Bourgeous his fulfillment of the education
requirements for licensure under U.C.A. § 58-22-5 (1986), which statute was
subsequently repealed.
II.
THE DEPARTMENT AND DOPL'S ACTION IS ARBITRARY
AND CAPRICIOUS BECAUSE THEY HAVE
TREATED SIMILAR APPLICANTS DIFFERENTLY.
A.

Applicant John P. Hunter Was Similar to Bourgeous.
The Department and DOPL denied licensure to Bourgeous because they

treated his application as not being filed prior to July 1, 1996. (R-232; 292). Yet, in the
case of John P. Hunter, the Department took a different position on similar facts. Mr.
Hunter did not have a EAC/ABET degree either and also made final application after
July 1, 1996. Yet, the Department treated Mr. Hunter's earlier application (presumably
his application for the FE exam and not to be an intern because he never applied for the
Engineer-in-Training Certificate), as the applicable application for commencing the
licensure process. In so doing, the Department stated,
The problem in this case was that your client [Mr. Hunter]
filed a new application rather than amending his old one.
When he filed the appealed application he did not qualify
under the law now in effect.
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(See Letter from Michael R. Medley, dated April 7, 1997, attached hereto as Addendum
"C"; R-294).
The Department went on to reason in Mr. Hunterfs case that he should have
been considered under the old law which permitted TAC/ABET degrees because his
"initial application1' was before July 1, 1996. Like Mr. Hunter, Bourgeousfs initial
application (for an Engineer-in-Training Certificate) was before July 1, 1996, yet, the
Department did not identify which "application" it viewed as the "initial application".
(See Bourgeous' initial application for Engineer-in-Training Certificate, dated July 17,
1989 at R-270-277). By refusing to apply the same law to Bourgeous as was applied to
Hunter, the Department has violated U.C.A. § 63-46b-16(4)(d) and (h)(ii). Steiner Corp.
v. Auditing Div. Utah State Tax Comnu 979 P.2d 357 (Utah 1999) (it is arbitrary and
capricious for an agency to apply the same law to similar facts and reach a different
result). Therefore, this Court should reverse the District Court's Order upholding the
Department's error.
B.

Bourgeous Made Application Prior to the Change in Law on July L 1996.
Bourgeous first applied with DOPL on July 17, 1989, (R-270-277). This is

the application for Professional Engineer licensure which should have been considered
by the Department in processing Bourgeous1 professional engineer application under the
pre-July 1, 1996 Statue. Under the former U.C.A. § 58-22-302(1) (1994), and its
predecessor act, an applicant could meet the education requirements with "a four-year
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degree from a TAC/ABET accredited engineering curriculum or equivalent..." Out of no
fault of Bourgeous and in spite of his intentions, he was prevented from filing his final or
amended application prior to July 1, 1996 (the date the statute changed). The reason he
was prevented from filing or amending before July 1, 1996, was that the job at which he
was working only provided 50% time under the supervision of a licensed professional
engineer. Bourgeous took longer than July 1, 1996 to complete the four years
experience. (Nonetheless, Bourgeous completed the work experience prior to the tenyear expiration of his Engineer-in-Training Certificate (1999)).
It was unfair, unreasonable and an abuse of discretion for the Department
to deny Bourgeous his license solely because his job in the early 1990's limited the
amount of qualifying time that he was able to accumulate before July 1, 1996. At the
time of the pre-July 1, 1996 statute, no limitation was placed upon "engineers in training"
in completing the work experience for full licensure. Nor was Bourgeous ever advised
that his slower paced accumulation of experience would not eventually qualify him for
licensure. DOPL should have grandfathered Bourgeous, just as DOPL has grandfathered
all other engineers with the TAC/ABET degrees who received their licenses before July
1, 1996.
While the Department attempted to distinguish Bourgeous from John
Hunter before the District Court, no distinction was made in the record at the
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administrative level. It is well established that the failure of an agency to make adequate
findings supporting its actions renders the agency's findings "arbitrary and capricious"
unless the evidence is "clear, uncontroverted and capable of only one conclusion."
Adams v. Board of Rev. Indus. Comnu 821 P.2d 1, 5 (Utah App. 1991), quoting
Kinkella v. Baugh, 660 P.2d 233, 236 (Utah 1983). The only conclusion is that in the
case of John P. Hunter, the Department was very flexible in what it accepted as an
"application" for licensure prior to July 1, 1996. Consistent with its findings and action
in the case of John P. Hunter, the Department should have accepted Bourgeous'
Engineer-in-Training application (dated July 17, 1989), as sufficient for purposes of
applying before July 1, 1996.
In refusing to recognize Bourgeous' early application and to distinguish
Bourgeous's case from that of John Hunter, the Department argued before the District
Court that, "unlike Bourgeous, Hunter had completed all educational, testing and
experience requirements before the July 1, 1996 effective date of the change." (R-319).
The Department circumvents the fact that Mr. Hunter did not apply until after the July 1,
1996 change by concluding that after a re-scoring of Mr. Hunter's examination (also done
after July 1, 1996), it was determined that Mr. Hunter should have been given a passing
grade. "Had Hunter's exam been correctly scored in the first place, he would have had
more than two months to apply for licensure under the pre-July 1, 1996 requirements."
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(R-320). Yet, in granting Mr. Hunter his license the Department stated "we consider that
the passing grade is applicable to his initial application and he is therefore qualified for
licensure on the initial application." (Letter dated April 7, 1997 from the Utah
Department of Commerce to John Hunter, attached as Addendum "C"; R-294; emphasis
added). The Department admitted to the District Court that this was "an error because
Hunter did not file an earlier application for licensure." (R-320). Yet, the Department
attempted to distance itself from that error by arguing that "the Department did the right
thing, even if it erred in its reasoning." (Id.) However, the Department has also erred in
its reasoning with Bourgeous and cannot escape the fact that it allowed Hunter (a TACdegreed applicant) to receive his license even though Hunter applied after the July 1,
1996. To do so, the Department speculates that had Hunter's test been correctly graded
he could have applied before the July 1, 1996 date. Moreover, there is no evidence at the
administrative level for this finding. The Department simply did not find that Hunter had
completed all of the other requirements before July 1, 1996. This is particularly suspect
when one considers that Hunter did not apply for licensuer until over four months after
his test was recorded (R-356) and his verifications of experience by supervising
engineers were mostly dated in 1997 (R-358; 360; 362; 364; 366; 368; 370; 374; 376).
These revelations even further strengthens Bourgeous's position by clearly
establishing the Departments arbitrary and capricious treatment of Bourgeous when
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compared to Hunter. Bourgeous's case is even more compelling than Hunter's.
Bourgeous did make application with the DOPL before July 1, 1996. That application
(made in 1989) was to receive the Engineer-in-Training certification and thereby meet
the "educational requirements" for full licensure upon completion of the work experience
and final exam. (See R153-22-2(a)(l)(a) (1989), attached as Addendum "B").
Moreover, the requirements that prevented Bourgeous from making application for
licensure prior to July 1, 1996, were only the experience and the final examination, and
not the educational requirement, which he had previously fulfilled. The work experience
requirement and the final examination requirement have not changed throughout the
applicable time period and it did not matter whether Bourgoues fulfilled those
requirements before or after the July 1, 1996 change. The following chart compares Mr.
Hunter to Bourgeous as considered by the District Court:
Hunter

Bourgeous

TAC Degree Received
Passed PE Exam

June 1987
October 1994

July 1989
October 1989

EIT Received

(Never applied)

October 1989

Effective Date of § 55-22
Passed PPE Exam
Application
Application Denied
Agency Review Requested
Licensed Granted

July 1, 1996
October 1996
February 1997
March 1997
April 1997
April 1997
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April 1997
September 1997
September 1997
October 1997

Thus, there are no substantive differences between the circumstances of Mr. Hunter and
Mr. Bourgeous. Both obtained their TAC degrees in the 1980s. Both passed the PE
Exam before the law change on July 1, 1996. Both passed the PPE Exam after the law
change. And both did not apply for licensure until after July 1, 1996, which applications
included their work experience verifications dated after July 1, 1996. Yet, the
Department gave Mr. Hunter a license and denied Mr. Bourgeous. Doxey-Hatch v.
Department of Health, 899 P.2d 874 (Utah App. 1995) (agency action reversed where
contrary to prior practice and agency failed to give facts and reasons demonstrating a
"fair and rational basis for the inconsistency1').
There is no nfair and rational" basis for treating Bourgeous differently from
John Hunter, whom the Department has previously granted licensure. Consequently, this
Court should reverse the District Court's Order and remand this case to the Department,
ordering the Department to grant Bourgeous his Professional Engineer license.
Therefore, the Department has violated U.C.A. § 63-46b-16(4)(iv) by
acting in an arbitrary and capricious manner by treating similar situated applicants
differently. Accordingly, the denial of Bourgeous' application should be reversed.
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C.

The Department's Licensure by Endorsement is Arbitrary and Capricious.
The Department had admitted a number of engineers licensed by

endorsement who have degrees from TAC/ABET accredited programs based on the
Department's interpretation ofU.C.A. § 5 8-22-3 02(d)(i-iii) which reads as follows:
(i) current licensure in good standing in a jurisdiction
recognized by rule by the division in corroboration with the
board; and
(ii) have successfully passed an examination established by
rule by the division in corroboration with the board; and
(iii) full time employment as a licensed professional
engineer, professional structural engineer, or professional
land surveyor as a principal for at least five of the last seven
years immediately preceding the date of the application;
The Department offers no rationale or basis for why it requires residents of Utah with
engineering degrees from Weber State University to return to school and obtain an
additional degree from a EAC/ABET accredited university whereas the same
requirement is not imposed on applicants from other states which do recognize the
TAC/ABET accreditation and have already awarded such foreign applicants licensure.
Presumably, the Department justifies the relaxing of the educational requirements based
upon subchapter (iii)fs requirement that the professional engineer has been employed full
time "as a principal for at least five the last seven years immediately preceding the date of
the application". (U.C.A. § 58-22-302(d)(iii)). However, nothing in the Statute
authorizes the Department to substitute work experience for education. Yet, the
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Department's regulations do protect the work experience prior to July 1, 1996
(Regulation 156-22-202(2) (1996). Again, with any statutory support, the Department
has not and cannot articulate any justifiable distinction between Mr. Bourgeous and the
foreign applicants that have been granted licensure by endorsement, who also had
TAC/ABET degrees and applied after July 1, 1996. See, Doxey-Hatch v. Department of
Health, supra. Without any rational basis articulated by the Department for treating Mr.
Bourgeous differently than similarly-situated applicants from other states, this Court
must reverse the Trial Court's Order and direct the Department to award Bourgeous his
Utah Professional Engineer license.
III.
THE DEPARTMENT OF COMMERCE AND DOPL
HAVE ERRONEOUSLY INTERPRETED U.C.A. §58-22-302
AND HAVE EXCEEDED THEIR JURISDICTION BY
ACCEPTING ONLY AN EAC/ABET CURRICULUM.
A.

U.C.A. § 58-22-306 Specifically Identifies a TAC/ABET Curriculum As

Acceptable For Taking The Fundamentals Of Engineering Examination.
Section 306 of U.C.A. § 58-22 states:
Admission Criteria To Take The Fundamentals Of
Engineering Examination.
The admission criteria to take the NCEES Fundamentals of
Engineering Examination shall be enrollment in or graduation
from one of the following accredited curriculums, or other
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curriculums as may be established by rule by the Division in
cooperation with the Board:
(1)

EAC/ABET curriculum; or

(2)

TAC/ABET curriculum.

Under the Statute EAC/ABET and TAC/ABET curriculums are treated
equally for purposes of taking the Fundamentals of Engineering Examination. The State
Legislature made no distinction between the two curriculums. Furthermore, at no place
in the Statute did the State Legislature state that a TAC/ABET curriculum would be
unacceptable in meeting the education requirements for licensure. By recognizing the
TAC/ABET curriculum as acceptable and on equal footing with an EAC/ABET
curriculum for purposes of taking the Professional Engineering examination, the State
Legislature has implicitly required the Department of Commerce and DOPL to recognize
such a curriculum as well, consistently throughout all requirements for licensure.
It would be misleading, discriminatory and patently unfair for an applicant
to rely upon U.C.A. §58-2-306 in preparing for the Fundamentals Examination, only to
find out later, after completing the examination and the TAC/ABET degree that he
would have to start over in an EAC/ABET curriculum at another university in order to
receive his professional license. (This was precisely what U.C.A. § 58-22-5(a) (1992)
required, which never became effective because it was repealed). Classes taken at one
university cannot always be transferred and recognized at another university. This places
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an unfair and improper burden upon applicants who rely upon U.C.A. § 58-22-306.
Such applicants may need to repeat classes or even start over to fulfill the education
requirements of Rl 56-22-201. This was not the intention of the State Legislature which
consistently protected the TAC/ABET accredited engineering degree throughout all of
the drafts and discussions in Committee of Senate Bill SB-0235. Moreover, Rule 156-22
is inconsistent on its face with and is an erroneous interpretation ofU.C.A. § 58-22-306
which specifically recognizes and validates the TAC/ABET curriculum. Ouestar
Pipeline Co. v. Utah State Tax Comm, 817 P. 2d 316 (Utah 1991).
Thus, Rule 156-22-201 which recognizes only an EAC/ABET engineering
program and not also a TAC/ABET engineering program is in direct violation and
contradiction of the Statute. See discussion above and Fussell v. Department of
Commerce, 815 P.2d 250 (Utah App. 1998); accord, Ferro v. Utah Dep't. of Commerce,
828 P.2d 507, 519 (Utah App. 1992). Therefore, Bourgeous' application for licensed
Professional Engineer should be granted, consistent with the Statute, and Regulation
153-22 should be stricken as inconsistent with and in violation of the Statute.
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B.

If The Utah Legislature Wanted To Limit The Educational Requirement

For Professional Engineer To Only An EAC/ABET Curriculum. The Legislature Would
Have So Stated.
The Department has argued that the purpose ofU.CA. § 58-22-302 was to
allow TAC/ABET enrolled applicants to take the Fundamentals Examination so that they
could work for the federal government even though they would not meet the education
requirements for licensure. However, there is nothing in the Statute stating this purpose.
The "primary objective in construing enactments is to give effect to the legislature's
intent." Gohler v. Wood, 919 P.2d 561, 562 (Utah 1996). "When examining a statute,
we look first to its plain language as the best indicator of the legislature's intent and
purpose in passing the statute." Holmes v. American States Ins. Co., 1 P.3d 552, 555
(Utah App. 1991) (quoting Wilson v. Valley Mental Health, 969 P.2d 416, 418 (Utah
1998)). Therefore, "where the statutory language is plain and unambiguous, we do not
look beyond the language's plain meaning to divine legislative intent." Horton v. Roval
Order of the Sun. 821 P.2d 1167, 1168 (Utah 1991). Rather the Statute states that those
persons working for the government in areas requiring a license may use a license from
another state:
(1) Except as otherwise provided by statute or rule, the
following persons may engage in the practice of their
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occupation or profession, subject to the stated circumstances
and limitations, without being licensed under this title:
(a) a person serving in the Armed Forces of the
United States, the United States public health service, the
United States Department of Veterans Affairs, or other
federal agencies while engaged in activities regulated under
this chapter as a part of employment with that federal agency
if the person holds a valid license to practice in a regulated
occupation profession issued by another state or jurisdiction
recognized by the Division (emphasis added).
U.C.A. § 58-l-307(l)(a).
The Department's argument to support its erroneous interpretation of
Section 58-22-306 completely fails. The Department is unable to justify its treatment of
TAC/ABET and EAC/ABET accredited applicants differently when under the Statute
those applicants are treated equally for purposes of taking the Fundamentals of
Engineering Examination. (See, U.C.A. § 58-22-306). Consequently, the Department is
unable to challenge the fact that the Statute recognizes TAC/ABET and EAC/ABET
degrees to be on equal footing for purposes of taking the Professional Engineering
Examination and thereby the State Legislature has implicitly required that the
Department and DOPL recognize both degrees as well, consistently throughout all
requirements for licensure.
Moreover, without further clarifying language, the Department's
interpretation would pose an obvious conflict with the fact that the Legislature removed
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the earlier provision which specifically disallowed TAC/ABET degrees and by removing
such a restriction, changed and expanded the education requirements to be broader than
just EAC/ABET accredited degrees. State v. Amador. 804 P.2d 1233, 1234 (Utah App.
1990) (stating that "every amendment not expressly characterized as a clarification
carries the rebuttable presumption that it is intended to change existing legal rights and
liabilities"). The State Legislature was aware of how the TAC/ABET and EAC/ABET
accreditations were treated in the 1994 version of the Statute. While the 1994 version
disallowed the TAC/ABET accreditation after July 1, 1996, that version was rescinded
before it became effective and thereby eliminated in the current version of the law.
Inasmuch as the State Legislature removed the limiting provision and
identified a TAC/ABET curriculum as an adequate prerequisite to taking the
Fundamentals examination, by clear implication such a criteria should meet the education
requirements under U.C.A. § 58-22-302(d). To read the statute as the Department
suggests would make the rescission ofU.C.A. § 58-22-5(9) (1992) meaningless and in
conflict with the current law. Madsen v. Brown, 701 P.2d 1086, 1089 (Utah 1985) ("In
cases of apparent conflict between provisions of the same statute, it is the Court's duty to
harmonize and reconcile statutory provisions, since the Court cannot presume that the
legislature intended to create a conflict").
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Because the State Legislature did not continue the limitation on the
education requirement to only an EAC/ABET curriculum, but rather, specifically named
the TAC/ABET accredited engineering degrees as well, the Department has no authority
or jurisdiction to make such a limitation on its own by regulation even though the
Department does have discretion to approve other educational curriculum. Absent a
grant of discretion, an agency's interpretation or application of statutory terms should be
reviewed under the correction-of-error standard. See Morton Int'l Inc. v. Auditing Div.,
814 P.2d 581, 588 (Utah 1991). Additionally, if the "legislative intent concerning the
specific question at issue can be derived through traditional methods of statutory
construction, the agency's interpretation will be granted no deference and the statute will
be interpreted in accord with its legislative intent." (Id. at 589). Therefore, the
Department's denial of Bourgeous's application should be reversed.
C.

The Department's Interpretation Of The Statute Is Unique To All Other

States.
Utah is one of 36 states which allows applicants to take the Fundamentals
of Engineering Examination with a TAC/ABET accredited degree.3 See 1999 Annual
3

The 36 states are: Alabama, Alaska, Arizona, Arkansas, California, Colorado,
Delaware, Georgia, Hawaii, Idaho, Indiana, Maine, Maryland, Minnesota, Montana,
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South
Dakota, Texas, Utah, Vermont, Virginia, Washington, West Virginia and Wisconsin.
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Survey of National Council of Examiners for Engineer and Surveying ("NCEES") (R393-400). Yet, of those 36 states which allow the TAC/ABET degree, all but Utah
recognize the TAC/ABET degree as fulfillment of the educational requirements for full
professional engineer licensure. Thus, none of the jurisdictions surveyed by NCEES (all
50 states and several provinces), have taken the unique and unusual interpretation
promoted by the Department that a TAC/ABET degree is adequate for the taking of the
Fundamentals examination but not for full licensure. If the Utah State Legislature
wanted to take such a strange and unique position, it would have so stated in clear terms.
It would have been highly unusual for the Legislature to enact such legislation without
also stating in clear terms its intent. However, the State Legislature did just the opposite.
It rescinded the 1992 Statute limiting education to only an EAC/ABET accredited
degree. Therefore, this Court should reverse the District Court's Order upholding the
Department's denial of Appellant's application for licensure and remand this case to the
Department with a directive that it immediately grant Appellant his Professional
Engineer license.
CONCLUSION
As shown above, the Department and DOPL failed to evaluate Bourgeous
application under the pre-July 1, 1996 requirements which recognized his Engineer-inTraining Certificate and TAC/ABET accredited engineering degree. The Department
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and DOPL have acted in an arbitrary and capricious manner by granting John P. Hunter
his license but denying Bourgeous his license, as well as granting licensure by
endorsement to applicants with the same education of Bourgeous. Finally, the
Department and DOPL have erroneously interpreted U.C.A. § 58-22-302 and 306 by not
accepting a TAC/ABET accredited engineering degree as fulfillment of the education
requirement under the Statute. For these reasons, the Trial Court's Order upholding the
Department and DOPL's denial of Bourgeous1 application should be reversed and
Bourgeous should be granted a Professional Engineer's License in the State of Utah.
This Court should also strike down Regulation 156-22, which violates U.C.A. § 58-22.
Respectfully submitted this q_J_ day of April, 2001.
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Salt Lake City, Utah 84133
Attorneys for Appellant Keith W. Bourgeous
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of CALLISTER NEBEKER & McCULLOUGH, Gateway Tower East, Suite 900, 10
East South Temple, Salt Lake City, Utah 84133, and that in said two (2) true and correct
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William C. Loos
Assistant Attorney General
Mark Shurtleff
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160 East 300 South
Box 140672
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ADDENDUM
A.

Utah Code Annotated § 58-22-5 (1986)

B.

Regulation 153-22 (1989)

C.

Department letter dated April 7, 1997

D.

Utah Code Annotated § 58-22-5 (1994)

E.

Senate Bill SB-0235

Tab A

58-22-6

OCCUPATIONS AND PROFESSIONS

(8) A person having the qualifications required by this chapter is eligible
for licensure even though he is not practicing engineering or land surveying
at the time of making application.
History: C. 1953, 58-22-5, enacted by L.
1986, ch. 24, § 1.

Repeals and Enactments. — See the note
under the same catchline following § 58-22-1.

COLLATERAL REFERENCE
C.J.S. — 53 C.J.S. Licenses §§ 34, 39.
Key Numbers. — Licenses «=> 20, 22.

58-22-6, Issuance of certificates and licenses — Renewal
of licenses — Expiration of certificates.
(1) The director shall issue:
(a) an engineer-in-training certificate stating that the applicant has
successfully passed the examination in the fundamentals of engineering
to an applicant who has completed all the requirements of Subsection
58-22-5(2);
(b) a license authorizing the practice of engineering to an applicant
who has completed all the requirements of Subsection 58-22-5(3); or
(c) a license authorizing the practice of land surveying to an applicant
who has completed all the requirements of Subsection 58-22-5(4).
(2) Licenses issued under Subsections (l)(b) and (c), and renewals of these
licenses, expire on April 30 of each even-numbered year, and may be renewed
upon payment to the Department of Business Regulation of the fee determined pursuant to Subsection 63-38-3(2).
(3) An engineer-in-training certificate issued under Subsection (l)(a) expires ten years after it is issued and may not be renewed, unless the applicant
again takes and passes an examination in the fundamentals of engineering as
required by Subsection 58-22-5(2)(b).
History: C. 1953, 58-22-6, enacted by L.
1986, ch. 24, § 1.
Repeals and Enactments. — See the note
under the same catchline following § 58-22-1.

Cross-References. — Licensing of stationary engineers, 17-5-37.

NOTES TO DECISIONS
Engineering and architecture.
The professions of practicing architecture
and professional engineering are related in
some particulars, and have at least some activities in common and to that degree overlap; but
this does not require one engaged in either to
procure a license in the other simply because
some of the activities in one overlap the other.
Smith v. American Packing & Provision Co.,
102 Utah 351, 130 P.2d 951 (1942).
Licensed engineer was not required to obtain
an architect's license merely because his professional services happened to overlap with
some architectural functions. Smith v. Ameri-

can Packing & Provision Co., 102 Utah 351,
130 P.2d 951 (1942).
Field of professional engineering did not embrace the entire field of architecture merely
because of some overlapping of their respective
functions. Smith v. American Packing & Provision Co., 102 Utah 351, 130 P.2d 951 (1942).
Real criterion for deciding whether a licensed engineer had to have an architect's license was whether his services were necessarily embraced by his engineering license, not
whether such services could be lawfully performed by an architect. Smith v. American
Packing & Provision Co., 102 Utah 351, 130
P.2d 951 (1942).
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58-22-4. Board — Powers.
The board may:
(1) recommend to the division adoption and amendment of rules not
inconsistent with the constitution and laws of this state which may be
reasonably necessary for the proper performance of its duties and the
regulation of the proceedings before it;
(2) become a member of the National Council of Engineering Examiners, and pay dues as that council establishes, and send a delegate to the
annual national and regional meetings of that council;
(3) recommend to the division minimum standards of educational programs and experience required under this chapter;
(4) recommend policy and budgetary matters to the director;
(5) examine and recommend qualified applicants for licensure or certification;
(6) recommend to the division the renewal of a professional engineer's
license or a land surveyor's license;
(7) recommend to the division, after a hearing, the revocation, suspension, denial, or reinstatement of a professional engineer's license, a land
surveyor's license, or an engineer-in-training certificate, who:
(a) is guilty of unprofessional conduct, as defined by statute or
rule;
(b) has been convicted of a crime involving moral turpitude as it
relates to the functions and duties of the practice of engineering or
land surveying;
(c) has obtained or attempted to obtain a license or certificate by
misrepresentation; or
(d) fails to pay the renewal fee or secure a renewal of his license
within the time fixed by statute or rule.
History: C. 1953, 58-22-4, enacted by L.
1986, ch. 24, § 1.

Repeals and Enactments. — See the note
under the same catchline following § 58-22-1.

COLLATERAL REFERENCES
A.L.R. — Revocation or suspension of license of professional engineer, 64 A.L.R.3d
509.

58-22-5, Applications — Fees — Qualifications.
(1) (a) An applicant for certification as an engineer-in-training or for licensure as a professional engineer or land surveyor under this chapter shall
submit a written application to the division, verified under oath, showing
the applicant's education and a detailed summary of his technical work as
required by this section, and containing the names and addresses of at
least eight references, of whom at least three shall be professional engineers or land surveyors licensed under this chapter and having personal
knowledge of the applicant's engineering or land surveying work experience.
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(b) Upon filing the application, the applicant shall pay to the Department of Business Regulation a fee determined pursuant to Subsection
63-38-3(2) for admission to the examination and for issuance of an initial
license or certificate.
(2) An applicant for an engineering-in-training certificate shall:
(a) (i) graduate from an engineering curriculum of four years or more
approved by the board as being of satisfactory standing; or
(ii) complete four years or more of experience in engineering work
satisfactory to the board; and
(b) after completing the requirements of Subsection (2)(a), pass an
eight-hour written examination in the fundamentals of engineering.
(3) An applicant for a professional engineer's license under this chapter
shall:
(a) hold a current engineer-in-training certificate;
(b) complete four years or more of progressive experience on engineering projects of a grade and character which indicates to the board that the
applicant is competent to practice engineering, which experience is in
addition to any experience used to qualify the applicant for an engineerin-training certificate; and
(c) after completing the requirements of Subsections (3)(a) and (b), pass
an eight-hour written examination in the principles and practice of engineering.
(4) An applicant for a land surveyor's license shall:
(a) (i) complete a curriculum of two years or more approved by the
board as being of satisfactory standing, including the completion of
an approved course in land surveying; and complete two years or
more of experience in land surveying work satisfactory to the board;
or
(ii) complete six years or more of experience in land surveying
work satisfactory to the board and indicating that the applicant is
competent to practice land surveying;
(b) pass an eight-hour written examination in the fundamentals of
land surveying; and
• (c) after completing the requirements of Subsections (4)(a) and (b), pass
an eight-hour written examination in the principles and practice of land
surveying.
(5) The teaching of advanced engineering subjects and the design of engineering research and projects in a college or university offering an approved
engineering curriculum of four years or more may be considered as experience
in engineering work as required by this section.
(6) The satisfactory completion of each year of an engineering curriculum
approved by the board as being of satisfactory standing, without graduation,
shall be considered as equivalent to a year of experience in engineering work
as required by this section. Graduation in a curriculum other than engineering from a college or university of recognized standing may be considered as
equivalent to two years of experience in engineering work as required by this
section. However, no applicant shall receive credit for more than four years of
experience because of undergraduate educational qualifications.
(7) The execution or supervision of construction as a contractor, foreman, or
superintendent of work designed by a professional engineer is not experience
in engineering work as required by this section.
693

TabB

UTAH ADMINISTRATIVE
COPE 1989

Occupationfal and Professional Licensing

(a) Deceit.
(b) Mispresentation.
(c) Violation of contract.
(d) Fraud.
(e) Negligence.
(f) Professional incompetence.
(g) Unethical practice.
(b) Upon suspension or revocation, the committee
shall notify the registrant in the manner specified
for denial or registration.
R153-20-10. Use of Title
Only a person who has qualified as a Registered
Sanitarian and holds a valid license for use in the
State of Utah shall have the right and privilege of
using the title "Registered Sanitarian* and to use the
abbreviation "R.S." after his name.
R153-20-11. Violation
It shall be unlawful for any person to represent
oneself as and/or perform duties as a sanitarian
without being duly registered by the Utah State
Divison of Registration, reviewed by the committee,
and the holder of a valid license.
19S7 S*-20-2.1(2X»)

R153-22. Rules of the Representative
Committee for Professional Engineers,
Engineers-in-Training and Land
Surveyors
R153-2M. General
R153-22-2. Engineer-ln-Training
R153-22-3. Minimum Requirements for Engineering
Graduates to be Licensed by Examination for all
Approved Branches (Section 58-22-12 (1) (a)) Includes:
R153-22-4. Minimum Requirements for Licensure
Without Graduation from an Approved Engineering
School (Section 58~22-12-UMb)) Includes:
R153-22-5. Reciprocity
R153-22-6. Section 58-22-12 (1) (c): Eminence
R153-22-7. General Information
R153-22-S. Land Surveyors

R153-22-1. General
a. Application for licensure must be made on
forms provided by the Division of Occupational &
Professional Licensing, Heber M. Wells Building,
160 East 300 South, P.O. Box 45802, Salt Lake
City, Utah 84145.
b. Writing on the application must be legible,
preferably typewritten or printed in ink. The application must be executed in every detail. Insert the
letters "NA" (not applicable) as a reply to questions
which do not apply to you.
c. In addition to the application form, the following are required:
1. Graduation from college or university (official
transcript of credits showing degrees received.)
2. College training without graduation (official
transcript of credits from ALL colleges or universities attended.)
3. Transcripts with "Issued to Student" stamped
on them will NOT be accepted. Transcripts MUST
be mailed DIRECTLY from the university to the
Division of Occupational & Professional Licensing.
d. Applicant must fill out an ABSTRACT OF
APPLICANT'S STATEMENT OF QUALIFICATIONS and make Nine (9) identical copies. This
abstract must include applicant's name, address,
place and date of birth, education, and his/her
professional experience records as indicated. One (1)
CODE* Co
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copy of this abstract and a copy of the "Letter of
Recommendation" form supplied by the Division of
Occupational & Professional Licensing must be
mailed by the applicant to each of the eight (8) references provided on page three (3) of the application. A stamped envelope, addressed to the Division
of Occupational & Professional Licensing, Heber M.
Wells Building, 160 East 300 South, P.O. Box
45802, Salt Lake City, Utah 84145, shall also be
included. (The ninth copy is included with the application.) Each reference, in turn, should respond to
the engagement(s) of the applicant's work that he
knows about, completes the "letter of recommendation" form and mails it directly to the Division of
Occupational & Professional Licensing.
e. It is the applicant's responsibility to send out
the requests for "LETTERS OF RECOMMENDATIONS" and make sure they are returned to the
Division of Occupational & Professional Licensing.
f. Names of eight persons for reference are required. A minimum of five (5) references must be
received, of which at least three (3) shall be from
registered professional engineers before the application will be reviewed. References shall not be relatives of the applicant either by birth or marriage.
References must be well acquainted with your engineering experience and at least one (1) reference
must attest favorably to enough of the experience
claimed, that the total experience requirements of
2202 b and 2203 b are met.
R153-22-2. Engineer-in-Training
a. Graduation in an approved engineering curriculum of four (4) years or more from an engineering
school or college approved by the Committee, and
successfully passing the eight (8) hour written examination in the fundamentals of engineering as
prescribed by the Committee. The fundamentals of
engineering examination which has been prescribed
is prepared by the National Council of Engineering
Examiners. It covers the following basic engineering
subjects: Engineering Economics, Electrical Theory,
Dynamics, Statics, Mechanics of Materials, Material
Science, Thermodynamics, Fluid Mechanics, Computer Science, and Systems Theory.
1. Application to take the EIT examination involves filing either a long or short form with the
Utah Division of Occupational & Professional Licensing. The short form may be used by:
(a) Applicants in the last year of an approved
curriculum leading to a BS degree in Engineering
(not Engineering Technology) at a Utah college or
university. Approved curricula include Agricultural
Engineering, Chemical Engineering, Civil Engineering, Electrical Engineering, Fuels Engineering,
Industrial Engineering, Mechanical Engineering, and
Mining Engineering.
(b) Applicants in the last year of an MS or Ph.D.
in any of the above disciplines.
(c) Applicants presently holding a BS, MS, or
Ph.D. in any of the above disciplines from a Utah
college or university.
(d) Applicants holding a BS from an ABETaccredited (Accreditation Board for Engineering and
Technology) undergraduate program from outside
Utah.
(e) Applicants holding an MS or Ph.D. from a
school with an ABET-accredited (Accreditation
Board for Engineering and Technology) undergraduate degree in the same field as the graduate
degree.
b. Without graduation from an approved engin-
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eering curriculum, a specific record of four (4) years
or more of experience in engineering work supported by favorable reference letters from employers
and successfully passing the eight (8) hour written
examination in basic engineering subjects as described in 2202 a. Applicants desiring to take the EIT
on the basis of experience MUST use the long form
application.
1. A degree in engineering technology is NOT
considered to be an engineering degree, and persons
desiring to take the EIT with a technology degree
must submit evidence to the committee of at least
two (2) years of engineering experience supported by
favorable reference letters from employers in addition to the technology degree; these persons MUST
use the long form application available from the
Division of Occupational & Professional Licensing.
c. The Engineer-In-Training Certificate is not
subject to renewal and is valid for only ten (10)
years from the date the examination is passed.
R153-22-3. Minimum Requirements for
Engineering Graduates to be Licensed by
Examination for all Approved Branches (Section
58-22-12 (1) (a)) Includes:
a. Graduation from an approved engineering
school and having an Engineer-In-Training Certificate obtained by passing an eight (8) hour written
examination in the fundamentals of engineering
(Official certification of passing this examination
must be mailed to the Division of Occupational &
Professional Licensing by the state in which the
applicant passed the examination), and
b. Having a specific record of four (4) years or
more (at the time the application is submitted, and
within the filing deadline) of active practice in engineering work after graduation indicating the applicant is competent to be placed in responsible charge
of such engineering work.
1. In counting years of experience, credit not in
excess of one (1) year for satisfactory graduate study
in engineering may be accepted.
2. Engineering teaching at a rank not lower than
assistant professor may be accepted as qualifying
experience, on a year for year basis.
3. The mere execution, as a contractor, of work
designed by a professional engineer, or the supervision of the construction of such work as a foreman
or superintendent, shall not be deemed to be the
practice of engineering.
4. The work ordinarily performed by persons who
operate or maintain machinery or equipment is not
considered as the practice of engineering.
c. Pass an eight (8) hour written professional
engineering examination as prescribed by the Committee.
R153-22-4. Minimum Requirements for Licensure
Without Graduation from an Approved
Engineering School (Section 58-22-12-d)(b))Includes:
a. Passing the eight (8) hour fundamentals of
engineering examination as per section 2202 b.
b. Having a specific record of eight (8) years or
more (at the time the application is submitted) of
active practice in engineering work indicating that
the applicant is competent to be placed in responsible charge of such engineering work.
1. The satisfactory completion of each year of a
curriculum in engineering approved by the Committee shall be considered as one (1) year of experience.
2. Graduation in a curriculum other than engine-
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ering (approved by the Committee) from a college
or university of recognized standing will be considered as equivalent of up to two (2) years of experience, that no applicant shall receive credit for more
than four (4) years experience because of undergraduate educational qualifications.
3. The mere execution, as a contractor, of work
designed by a professional engineer, or the supervision of construction work such as a foreman or
superintendent, shall not be deemed to be the practice of engineering.
4. The work ordinarily performed by persons who
operate or maintain machinery or equipment is not
considered as the practice of engineering.
c. Passing of the second eight (8) hour written
examination as prescribed by the Committee.
R153-22-5. Reciprocity
a. The Committee will, upon application and the
payment of the established fee, approve the registration as a Professional Engineer or any person who
holds a current certificate of registration issued to
him by proper authority of any state, territory or
possession of the United States, or of any country,
if the applicant's qualifications meet the requirements of this Act and the original license or certificate
will grant similar privileges to persons licensed or
registered in the state of Utah.
b. A holder of a certificate from another state
obtained by "experience" or "residence" or by
means other than a written examination of the type
described in item 2207 e, is not eligible for registration by reciprocity in the state of Utah.
c. The form entitled, "Certificate of Secretary of
State Board Issuing Original License" must be
mailed by the applicant to the states in which he
took and passed the fundamentals examination and/
or the professional engineering examination. (If the
EIT and the PE examinations were taken in different states, a form MUST be mailed to both states).
A stamped envelope, addressed to the Division of
Occupational & Professional Licensing, Heber M.
Wells Building, 160 East 300 South, P.O. Box
45802, Salt Lake City, Utah 84145, shall be included. The form must be sent directly to the Division
of Occupational & Professional Licensing by the
issuing office (s).
d. Holders of NCEE Certificates (NCEE Blue
Covers) need only complete Page 1 (including the
recent photograph) and Page 3 (except for the reference section) of the Utah application for Certification and submit the required fee. The applicant
should then have his NCEE Record sent directly by
NCEE to the Division of Occupational & Professional Licensing for review by the Committee.
e. College transcripts must be sent to the Division
directly from the university.
R153-22-6. Section 58-22-12 (1) (c): Eminence
The Committee may license an applicant without
examination provided the applicant can demonstrate, to the Committee's satisfaction which justifies
the special recognition of eminence. To do this, the
applicant must submit evidence that he/she is an
engineer of outstanding reputation and distinction in
the field of engineering and that he/she has been
engaged in the practice of engineering for twelve
(12) or more years, of which at least five (5) years
shall have been in responsible charge of important
engineering work. An applicant for eminence may
not be less than thirtyfive (35) years of age and shall
demonstrate:
a. Adherence to high ethical standards.
CODE»CO
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b. Integrity in the practice of the profession.
c. Outstanding engineering accomplishments and
ability which might be established by the following:
1. Significant contributions to technical literature.
2. Work on technical engineering committees.
3. Patents.
4. Monumental engineering achievements.
5. Academic Achievement.
d. Demonstrate outstanding contributions to the
profession of engineering which may be established
by:
1. Membership in technical activities and/or
professional societies.
2. Leadership in technical/professional societies.
3. Contributions to technical/professional societies.
4. Work on educational committees such as
college accrediting visitation committees.
R153-22-7. Genera! Information
a. The Utah law regulating the Practices of Professional Engineers and Engineers-In-Training as
contained in Title 58, Chapter 22, Section 12 of the
Utah Code Annotated.
b. Any person having the necessary qualifications
prescribed by this act to entitle him to registration,
shall be eligible for such registration, although he
may not be practicing his profession at the time of
making his application.
c. No person shall be eligible for registration as
an engineer who is not of good character and reputation. Conviction of a felony, prior revocation of
a license, and unfavorable references are examples
of causes for denial of registration.
d. The appropriate fee must accompany the application.
e. The written examinations consist of two (2)
eight (8) hour examinations; the first eight (8) hour
examination is in engineering fundamentals and the
second eight (8) hour examination is in an accredited
branch of engineering to be selected by the applicant. The term accredited branch of engineering
refers to any four (4) year curriculum in a specific
branch of engineering approved by the Committee.
f. All examinations, unless specifically designated
otherwise, will be conducted as "open book" examinations.
g. Applicants who fail an examination may retake
the examination upon payment of a retake fee.
h. An individual who has a degree in engineering
conferred by an approved engineering curriculum
which was granted prior to October, 1955, may
request waiver of the EIT (Engineer-In-Training)
Examination.
i. Once an application has been submitted it is the
applicant's responsibility to follow-up on the
progress of his/her application.
j . Please address all communications to:
Engineering Registration
Division of Occupational & Professional Licensing
160 East 300 South, P.O. Box 45802
Salt Lake City, UT 84145
Telephone Number: (801) 530-6628
R153-22-8. Land Surveyors
a. Minimum Requirements for Registration:
1. Training and Experience
(a) Satisfactory completion of an approved curriculum of two (2) years or more from a school or
college approved by the Committee as of satisfactory standing, including the completion of an approved course consisting of a minimum of two (2)
classes in land surveying of three (3) quarter hours
C O D E * Co
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each, or equivalent; and an additional two (2) years
or more of experience in land surveying work, and
successfully passing a written, or written and oral
examination as prescribed by the Committee; or
(b) A specific record of six (6) years or more
experience in land surveying work and indicating
that the applicant is competent to practice land
surveying; and successfully passing a written, or
written and oral examination in surveying as prescribed by the Committee, or
(c) The Committee may issue a certificate of registration as a Land Surveyor to any person who
holds a certificate of qualification or registration
issued to him by proper authority of the National
Council of State Boards of Engineering Registration, or of any State or Territory or possession of
the United States, or of any country, provided that
the applicant's qualifications meet the requirements
of this act and the rules established by the Division
of Occupational & Professional Licensing. To be
licensed on the basis of reciprocity by written examination in another state, the applicant must have
taken a sixteen (16) hour examination in that state
and must pass a special four (4) hour written examination in Utah.
2. Character - No person shall be eligible for
registration as a land surveyor who is not of good
character and reputation. Conviction of a felony
and revocation of a license, are examples of causes
for denial of registration.
3. Application
(a) A standard application form must be submitted to the Division of Occupational & Professional
Licensing, 160 East 300 South, P.O. Box 45802, Salt
Lake City, Utah 84145. Application must be legible
and should be typewritten or lettered in ink and
completely executed in every detail. Insert the letters
"NA" (not applicable) as reply to questions which
do not apply to you.
b. In addition to the application form, the following are required:
(1) Graduation from College: OFFICIAL transcripts of credits showing dates of graduation and
degrees received. Transcripts must be mailed DIRECTLY from the university to the Division of
Occupational & Professional Licensing, Heber M
Wells Building, 160 East 300 South, P.O. Bo>
45802, Salt Lake City, UT 84145. Transcripts with
"Issued To Student" stamped on them will NOT b<
accepted.
(2) College training without graduation: OFFI
CIAL transcripts of credits. Transcripts must b<
mailed DIRECTLY from the university to the Div
ision of Occupational & Professional Licensing
Heber M. Wells Building, 160 East 300 South, P.O
Box 45802, Salt Lake City, UT 84145. Transcript
with "Issued To Student" stamped on them wil
NOT be accepted.
(3) Registration as a Land Surveyor by agencie
other than the state of Utah; the form entitle*
"Certificate of Secretary of State Board Issuinj
Original License" should be mailed to the state o
states in which you took your licensing examination
and should, in turn, be sent directly from the Stat
Agency to the Division of Occupational & Profess
ional Licensing. A stamped envelope, addressed t
the Division of Occupational & Professional Licer
sing, 160 East 300 South, P.O. Box 45802, Sa
Lake City, UT 84145, shall be included.
c. Letters of Recommendation
1. Names of eight (8) persons for references ai
required. A minimum of five (5) references must t
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Michael O. Leavitt
Governor

Douglas C. Borba
Executive Director

HeberM.Wells Building
160 East 300 South
Box 146701
Salt Lake City, Utah 84114-6701
(801)530-6955
FAX 530-6001
INTERNET http://www.commerce.state.ut.us

April 7, 1997
Cass Butler, Esq.
Callister, Nebeker & McCullough
Attorneys at Law
Gateway Tower East Suite 900
10 East South Temple
Salt Lake City UT 84133
RE:

John P. Hunter - Request for Agency Review

Dear Ms. Butler:
Please be advised that the Division of Occupational and Professional Licensing is in the
process of issuing your client a license which would render the appeal moot. Since it is still within
the 30 day period for pursuing an appeal we will not have to delay issuance until and Order of
Remand is entered.
The problem in this case was that your client filed a new application rather than amending
his old one. When he filed the appealed application he did not qualify under the law now in effect
If he had passed the examination when taken, it would have been prior to the effective date and he
would have qualified for licensure. Since the actual examination was taken prior to the new law,
and it was that examination which was rescored to a passing grade, we consider that the passing
grade is applicable to his initial application and he is therefore qualified for licensure on the initial
application.
Sincerely yours,

IICHAEL R. MEDLEY
Department Counsel
Utah Department of Commerce
cc:

Douglas C. Borba, Executive Director, Utah Department of Commerce
J. Craig Jackson, Director, Division of Occupational and Professional Licensing
Ray Walker, Enforcement Counsel, Division of Occupational and Professional Licensing
David Fairhurst, Bureau Manager, Division of Occupational and Professional Licensing
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yiduals, listing unlawful acts, and exempting
certain persons from licensure, and enacts the
©resent section, effective July 1, 1993.
NOTES TO DECISIONS
County surveyor.
Notwithstanding provision in former § 5822-1 that "any person in either public or private
capacity** practicing land surveying should be
registered, one elected as county surveyor was

entitled to take office even though he was not
registered since Chapter 16 of Title 17, dealing
specifically with county officers, took priority
over that provision. Cannon v. Gardner, 611
P.2d 1207 (Utah 1980).

58-22-4.5. Exceptions from licensure.
(1) In addition to the exemptions from licensure in Section 58-1-307 the
following persons may engage in the practice of engineering and land surveying subject to the stated circumstances and limitations without being licensed
under this chapter:
(a) an employee or subordinate of a person holding a license under this
chapter if the work does not include responsible charge and if the
employee or subordinate is under the direct supervision of a person
holding a license under this chapter;
(b) an employee of a communications, utility, railroad, mining, petroleum, manufacturing company, or an affiliate of such a company if the
engineering work is done solely in connection with the products or systems
of the entity and is not offered directly to the public;
(c) students enrolled in an approved engineering or land surveying
curriculum if the work performed is part of the curriculum and if the
engineering services offered or performed do not involve work or facilities
which directly involve the public health, safety, or welfare; and
(d) agents, officers, or employees of the United States government while
engaged in activities regulated under this chapter as a part of their
employment with a federal agency.
(2) A person licensed to practice architecture under Title 58, Chapter 3,
Architects Licensing Act, may engage in acts or practices of engineering if the
engineering acts or practices do not exceed the scope of the education and
training of the person performing engineering.
History: C. 1953, 58-22-4.5, enacted by L.
1993, ch. 297, § 136.

Effective Dates. — Laws 1993, ch. 297,
§ 282 makes the act effective on July 1, 1993.

58-22-5. Qualifications for licensure.
(1) Before July 1, 1996:
(a) All applicants for licensure as a professional engineer shall satisfy
one or more of the following requirements:
(i) (A) All applicants shall complete four years of qualifying experience under the direct supervision of a licensed professional
engineer.
(B) Qualifying education approved by the division in collaboration with the board may be substituted for the qualifying
experience referred to in Subsection (A) up to a maximum of two
of the four years.
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(ii) (A) All applicants shall complete a four-year degree from a
TAC/ABET accredited engineering curriculum or an equivalent
curriculum approved by the division in collaboration with the
board and complete two years of qualifying experience under the
direct supervision of a licensed professional engineer.
(B) Students while enrolled in an approved engineering curriculum may be permitted to take the fundamentals of engineering
examination.
(iii) (A) All applicants shall complete a four-year degree from an
EAC/ABET accredited engineering curriculum or an equivalent
engineering curriculum approved by the division in collaboration
with the board.
(B) Students while enrolled in an approved engineering curriculum may be permitted to take the fundamentals of engineering
examination.
(b) All applicants for licensure as a professional engineer shall apply
for, pay the required fees for, and pass the fundamentals of engineering
examination.
(c) (i) All applicants for licensure as a professional engineer shall
complete four years of qualifying experience under the direct supervision of a licensed professional engineer, which experience is in
addition to any experience used to qualify to take the fundamentals of
engineering examination, as described under Subsection (l)(a). All
applicants shall apply for, pay the required fees for, and pass the
principles and practices of engineering examination, and pass the
Utah law and rules examination.
(ii) Teaching, research, and completion of advanced degrees may be
substituted for up to a maximum of three of the four years of
qualifying experience if the fourth year of qualifying experience is
obtained outside of the educational system under the direct supervision of a licensed professional engineer.
(2) After July 1, 1996:
(a) All applicants for licensure as a professional engineer shall complete
a four-year degree from an EAC/ABET accredited engineering curriculum
or an equivalent curriculum approved by the division in collaboration with
the board.
(b) Students while enrolled in an approved engineering curriculum may
be permitted to take the fundamentals of engineering examination.
(c) All applicants shall apply for, pay the required fees for, and pass the
fundamentals of engineering examination.
(d) (i) All applicants shall complete four years of qualifying experience
under the direct supervision of a licensed professional engineer, which
experience is in addition to any experience used to qualify to take the
fundamentals of engineering examination, as set forth under Subsection (IX a).
(ii) Teaching, research, and completion of advanced degrees may be
substituted for up to a maximum of three of the four years of
qualifying experience.
(iii) One of the four years of qualifying experience shall be obtained
outside of the educational system under the direct supervision of a
licensed professional engineer.
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(e) All applicants shall apply for, pay the required fees for, and pass the
principles and practices of engineering examination and pass the Utah
law and rules examination.
(3) (a) All applicants for licensure as a land surveyor shall complete one or
more of the following requirements:
(i) All applicants must have graduated from a land surveying
curriculum of two or more years, approved by the division in collaboration with the board.
(ii) All applicants must have graduated in a related field with a
four-year curriculum, approved by the division in collaboration with
the board, that includes at least 32 quarter hours, or equivalent
semester hours, of surveying courses including:
(A) four hours of boundary law;
(B) courses in writing legal descriptions;
(C) the public land survey system; and
(D) surveying field techniques.
(iii) All applicants shall complete six years or more of experience in
land surveying work approved by the division in collaboration with
the board under the direct supervision of a licensed land surveyor.
(b) All applicants shall apply for, pay the required fees for, and pass the
fundamentals of land surveying examination.
(c) All applicants must have completed four years of qualifying experience under the direct supervision of a licensed professional land surveyor,
which experience is in addition to any experience used to qualify to take
the fundamentals of land surveying examination described in Subsection
(a).
(i) Teaching, research, and completion of advanced degrees may be
substituted for up to a maximum of three of the four years of
qualifying experience.
(ii) One of the four years of qualifying experience must be obtained
outside of the educational system under the direct supervision of a
licensed land surveyor.
(d) All applicants shall apply for, pay the required fees for, and pass the
principles and practices of land surveying examination and the regional
and local Utah examinations defined by rule.
(4) The teaching of advanced engineering/land surveying subjects in a
college or university offering an approved engineering/land surveying curriculum of four years or more may be recognized as qualifying engineering/land
surveying experience as defined by rule.
(5) Research may be recognized as qualifying experience, as defined by rule.
(6) Engineering/land surveying experience obtained prior to graduation
may be recognized as qualifying experience, as defined by rule.
(7) Completion of advanced degrees from an approved engineering or land
surveying curriculum may be recognized as qualifying experience, as defined
by rule.
(8) An individual who fails any one of the required examinations three times
may be required to meet with the board to determine what additional
education and experience may be required before being permitted to retake the
examination.
(9) After July 1, 1996, an individual who has graduated from an approved
TAC/ABET accredited engineering technology curriculum shall be required to
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complete the educational requirements of an EAC/ABET accredited engineering curriculum in order to complete the educational requirements for a license
as a professional engineer. However, students enrolled or individuals who have
graduated from an approved TAC/ABET engineering technology curriculum
shall be permitted to take the fundamentals of engineering examination upon
submission of an application and payment of the required fees to the division
on forms prescribed by the division.
History: C. 1953, 58-22-5, enacted by L.
1992, ch. 183, § 5.

Cross-References. — Licensing of stationary engineers, § 17-5-37.

58-22-6. Term of license — Expiration — Renewal.
(1) Each license issued under this chapter shall be issued in accordance with
a two-year renewal cycle established by rule. A renewal period may be
extended or shortened by as much as one year to maintain established renewal
cycles or to change an established renewal cycle.
(2) At the time of renewal the licensee shall show satisfactory evidence of
completion of continuing education as may be required by rules enacted
pursuant to Section 58-22-11.
(3) Each license automatically expires on the expiration date shown on the
license unless renewed by the licensee in accordance with Section 58-1-308.
History: C. 1953, 58-22-6, enacted by L.
1993, ch. 297, § 137.
Repeals and Reenactments. — Laws
1993, ch. 297, § 137 repeals former § 58-22-6,
as enacted by Laws 1992, ch. 183, providing for
license expiration on April 30 of even-numbered

years and license renewal according to Section
58-1-14, and enacts the present section, effective July 1, 1993.
Cross-References. — Licensing of stationa r v engineers, § 17-5-37.

58-22-7. Grounds for denial of license and disciplinary
proceedings.
Grounds for refusal to issue a license to an applicant, for refusal to renew the
license of a licensee, to revoke, suspend, restrict, or place on probation the
license of a licensee, to issue a public or private reprimand to a licensee, and
to issue cease and desist orders shall be in accordance with Section 58-1-401.
History: C. 1953, 58-22-7, enacted by L.
1993, ch. 297, § 138.
Repeals and Reenactments. — Laws
1993, ch. 297, § 138 repeals former § 58-22-7,

as enacted by Laws 1992, ch. 183, listing the
grounds for denial of licenses and providing for
disciplinary proceedings, and enacts the
present section, effective July 1, 1993.

COLLATERAL REFERENCES
AX.R. — Revocation or suspension of license
of professional engineer, 64 A.L.R.3d 509.

58-22-8. Repealed.
Repeals. — Laws 1993, ch. 297, § 280 repeals § 58-22-8, as last amended by Laws 1992,

ch. 183, § 8, relating to use of title or designation, effective July 1,1993.
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CHAPTER 259
S. B. 235
Passed February 28,1996
Approved March 15,1996
Effective July 1,1996

REPEALS:
58-22-307, as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-502, as enacted by Chapter 274, Laws of
Utah 1994

ENGINEER LICENSING AMENDMENTS

Be it enacted by the Legislature of the state of Utah

Sponsor Crai^ A . Person
AN ACT RELATING TO OCCUPATIONS AND
PROFESSIONAL LICENSING; LICENSING
AND
REGULATING
PROFESSIONAL
ENGINEERS AND PROFESSIONAL LAND
SURVEYORS;
PROVIDING
AND
AMENDING DEFINITIONS; AMENDING
PROVISIONS OF THE EDUCATION AND
ENFORCEMENT FUND; CHANGING THE
MEMBERSHIP OF THE REGULATORY
BOARD, THE DUTIES OF THE BOARD,
AND THE APPOINTMENT PROCESS;
AMENDING LICENSE CLASSIFICATIONS
AND QUALIFICATIONS FOR LICENSURE,
TERMS OF LICENSE, AND CONDITIONS
FOR LICENSE RENEWAL; AMENDING
EXEMPTIONS
FROM
LICENSURE;
DEFINING
UNLAWFUL
AND
UNPROFESSIONAL
CONDUCT
AND
PROVIDING A PENALTY; PROVIDING FOR
USE OF SEALS AND WAIVER OF USE;
ENACTING NEW PRACTICE STANDARDS
FOR LICENSEES; MAKING CONFORMING
AMENDMENTS; AND PROVIDING AN
EFFECTIVE DATE.
This act affects sections of Utah Code Annotated
1953 as follows
AMENDS:
58-22-101, as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-102, as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-103, as enacted by Chapter 274, Laws of
Utah 1994
58-22-201, as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-301, as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-303, as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-503, as enacted by Chapter 274, Laws of
Utah 1994
ENACTS:
58-22-601, Utah Code Annotated 1953
58-22-602, Utah Code Annotated 1953
58-22-603 Utah Code Annotated 1953
REPEALS AND REENACTS:
58-22-302, as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-304, as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-305 as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-306, as renumbered and amended by
Chapter 274, Laws of Utah 1994
58-22-501, as enacted by Chapter 274, Laws of
Utah 1994

Section 1. Section 58-22-101 is amended to
read:
->
Part 1. General Provisions
58-22-101. Title.
This chapter is known as the "Professional
Engineers and Professional Land Surveyors
Licensing Act"
Section 2. Section 58-22-102 is amended to
read:
58-22-102. Definitions.
In addition to the definitions in Section 58-1-102,
as used in this chapter
(1) "Board" means the [Board of] Professional
Engineers and Professional Land Surveyors
Licensing Board created in Section 58-22-201
(2) "Building* means a structure which has
human occupancy or habitation as its principal
purpose, and includes the structural, mechanical,
and electrical systems, utility services, and other
facilities required for the building, and is otherwise
governed by the codes adopted under Title 58,
Chapter 56, Uniform Building Standards Act
(3) "Complete construction plans" means a final
set of plans, specifications, and reports for a
building or structure that normally includes
(a) floor plans,
(b) elevations;
(c) site plans;
(d) foundation, structural, and framing detail,
(e) electrical, mechanical, and plumbing design,
(f) information required by the energy code,
(g) specifications and related calculations as
appropnate, and
(h) all other documents required to obtain a
building permit
[m] (4) "EAC/ABET" means the Engineering
Accreditation Commission/Accreditation Board for
Engineering and Technology
[(44] (5) "Fund" means the Professional Engineer,
Professional Structural Engineer and Professional
Land Surveyor Education and Enforcement Fund
created in Section 58-22-103
[(54—"Land surveyor" means a porson licensed
under this chapter who is qualified to practice land
surveying by reason of his special knowledge of the
technique of measuring land, the basic principles of
mathematics) the related physical and applied
sciences, the relovant requiromentc of law for
adequate evidence and the requisites to surveying
of real proporty,]
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(6) "NCEES" means the National Council of
Examiners for Engineering and Surveying [The
division shall at all times remain a member of the
council and shall send a delegate to the regional and
national meetings of that council when funding 16
available and approved by the director ]
performance—t —*n T 6er\ice or croative work
requiring engn»ec».„»b-- education, training, and
expenence in the application of special knowledge
of the mathematical—ph>&icalt and engineering
sciences to servicos or creative work such as
consultation, investigation, evaluation, planning
and design of engineering works and systems,
planning the use of land and v. a tor, and the review
and supervision of construction for the purpose of
assuring—compliance
wrth
drawings
and
specifications, in connection with the utilization of
the forces, energies, and materials of nature in the
development,—production—and—functioning—of
engineering—processes,—apparatus,—machines,
equipment, facilities, buildings, structures, works,
utilities, or any combinations of them, employed in
or devoted to, public or private enterprise or uses,
insofar as they involve safeguarding life, health,
property, or the public welfare;—It includes the
performance of architectural work that is incidental
to the practice of engineering ]
[(£)—"Practice of land surveying* means any
service or work, the adequate performance of which
involves the application of special knowledge of the
principles of mathematics > the related physical and
applied sciences, and the relevant requirements of
law for adequato evidence, for measuring and
man-made features in the air. on tho ourfaco of the
earth, within underground workings, and on the
beds of bodies of water, for the purpose of
determining—areas—and—volumes,—&F—the
documenting of property boundano6, and for the
platting and laying out of lands and subdivisions
including the topography and alignment of streets,
for the preparation and perpetuation of maps,
record plats, field note records, and property
descriptions that represent this work,]
(7) "Principal" means a licensed professional
engineer, professional structural engineer, or
professional land surveyor having responsible
charge of an
organization's
professional
engineering, professional structural engineering,
or professional land surveying practice"
[W] (8) "Professional engineer" means a person
licensecTunder this chapter [who is qualified to
practice engineering by reason of his special
knowledge of tho mathematical, physical, and
engineering—sciences—and—the—principles—and
methods of engineering analysis—and—design,
acquired by engineering education and oxpononco]
as a professional engineer
[(10) "Responsible charge" moans direct control
and management by the use of initiative, skill, and
independent—judgment—m—the—practice—of
engineering or land surveying;]

[(11) "Rules" means administrative rulos made in
accordance with Title 63» Chapter 46a, Utah
Administrative Rulemaking Act ]
(9) "Professional engineering or the practice of
engineering" means any service or creative work,
the adequate performance of which requires
engineering education, training, and expenence in
the application of special knowledge of the
mathematical, physical, and engineering sciences
to such services or creative work as consultation,
investigation, evaluation, planning, design, and
design coordination of engineering works and
systems, planning the use of land and water, facility
programming, performing engineering surveys and
studies, and the review of construction for the
purpose of monitoring compliance with drawings
and specifications, any of which embraces such
services or work, either public or private, in
connection with any utilities, structures, buildings,
machines, equipment, processes, work systems,
projects, and industrial or consumer products or
equipment of a mechanical, electrical, hydraulic,
pneumatic, or thermal nature, and including such
other professional services as may be necessary to
the planning, progress, and completion ot any
engineering services, provided that the practice of
professional engineering shall not include the
practice of architecture as defined in 58-3a-102,
but a licensed professional engineer may perform
such architecture work as is incidental to the
practice of engineering
(10) "Professional engineering intern" means a
person who has completed the education
requirements to become a professional engineer,
has passed the fundamentals of engineering
examination, and is engaged in obtaining the four
years of qualifying experience for licensure under
the direct supervision of a licensed professional
engineer
(11) "Professional land surveying or the practice
of land surveying" means any service or work, the
adequate performance of which requires the
application of special knowledge of the principles of
mathematics, the related physical and applied
sciences, and the relevant requirements of law for
adequate evidence to the act of measuring and
locating lines, angles, elevations, natural and
man-made features in the air, on the surface of the
earth, within underground workings, and on the
beds of bodies of water for the purpose of
determining areas and volumes, for the
monumentmg or locating property boundaries or
points controlling boundaries, and for the platting
and layout of lands and subdivisions thereof
including the topography, alignment and grades of
streets, and for the preparation and perpetuation o[
maps, record plats, field notes records, and property
descnptions that represent these surveys and such
other duties as sound surveying practices could
direct
(12) "Professional land surveyor" means an
individual licensed under this chapter as j*
professional land surveyor
(13) "Professional structural engineer" means a
person licensed under this chapter as a professional
structural engineer

(14) "Professional structural engineering or the
practice of structural engineering* means the
design and analysis of complex buildings and
Structures and includes the definition of
professional engineering or the practice of
engineering provided in Subsection (9), and may be
further defined by rule by the division in
collaboration with the board
(15) "Structure" means that which is built or
constructed, an edifice c b dicing of any kind, or
any piece of work artificial Tb \ up or composed of
parts joined together in so*nc ^ m u t e manner, and
as otherwise governed by the codes adopted under
Title 58 Chapter 56 Uniform Building Standards
Act
[(541 f!6) "[Direct supervision] Supervision of an
employee subordinate, associate, or drafter of a
licensee" means that a licensed professional
engineer, professional structural engineer, or
professional land surveyor is responsible for[TJ and
[will competently,] personally [t and appropriately
roview—and—approve] reviews, corrects when
necessary, and approves work performed by [aal
any employee, subordinate, [or an] associate, or
drafter under the direction of the licensee, and may
be further defined by rule by the division in
collaboration with the board
MA)] an TAG/ABET" means the Technology
Accreditation Commission/Accreditation Board loi
Engineering and Technology
[(43)1118) "Unlawful conduct is h i | If fi i il
Sections 58-1-501 nd 58-22-501
[(444) (19) "Unprofessional conduct" [»] as
defined in [Sections] Section 58-1-501 [a«4
58-22-502 and as] may be further defined by rule
by the division in collaboration with the board
Si c linn 1 Section 58-22-10.1 is amended to
n ml
58-22-103. Education and enforce*in rat
fund.
(1) There is created a [restricted account in th#
General Fund] special revenue fund known as the
"Professional Engineer, Professional Structural
Engineer, and Professional Land Surveyor
Education and Enforcement F u n d " [to provide
revenue for educating professional enginoors and
land surveyors, the public, and other interested
persons—concerning the—requirements—of this
chapter and anv rule promulgated undor thib
chapter and to enforce the provisions -of lhi+
chapter as defined in this section.]

li) the surcharge tee snail be established by the
department in accordance with Section 63-38-3 2,
and
(n) the surcharge fee shall not exceed 50% of the
respective initial renewal or reinstatement
licensure fee, and
(b) [monies received by 4>he-state-b\^easoi*Qf s m t i
administrative
penalties
[ordesed
and
administrative fin^bl collected pursuant to this
chapter
13) [U4) The fund shall earn mterest[-(b^A&] and
all interest earned on fund monies shall be
deposited into the fund
4 Tht director mav with concurrence of the
board [and the oxooutive diroctor and in a manner
fconGibtont with tho duties of tho division undor this
chapter], make distributions from the fund for the
following purposes
(a) education and training of licensees under this
chapter [by-]
[(i) publication of this chdptei i elated chaptered
Title 58 or othor titles^ rulos implementing or
related to this chapter, policy otatomontc, and
declaratory ordorc of the division, and]
Km bponsorbhipof-publications OF-presentations
to educate hcensoos as to the requirements of this
chapter and rules implementing or related to this
< b) education and training of the public or other
interested persons in matters concerning
engineering, structural engineering, and land
surveying laws and practices [by publications oi
presentations], and
enforcement of this tbapter b)
(i) investigating unprofessional or unlawful
conduct, and
(ii) providing legal representation to the division
when the division takes legal action against a
person engaging in unprofessional or unlawful
londuct
51 11 the balance in the fund exceeds $100 000 at
the close of any fiscal year, the excess shall be
transferred to the Gene ral Fund
I, [Thro**gl*4h«| The division!-^he board] »hall
report annually to the appropriate appropriations
subcommittee of the Legislature concerning the
fund
Section 4. Section 58-22-201 is amended to
read;
I nit

(*. The fund [bh*U-be- funded -by] consists of
monies fiom

SB 22 2111

11 mid

IliMiiii

1 j rhei e is created a Professional Engineers and
Professional Land Surveyors Licensing Board The
board shall consist of [fiw] four licensed
professional engineers, one licensed professional
structuraFengineer, one licensed professional land
surveyor, and one member from the general public
The composition of the four professional engineers

I a) a surcharge fee placed on [application fees for]
initial, renewal, and reinstatement licensure fees
under this chapter! t in an amount established"^
the division with the collaboration of tho board not
to oxcood 50% of the fees, and] in accordance with
the following
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(1) Each applicant for licensure as a professional
engineer shall:

on the board shall be representative of the various
professional engineering disciplines [as defme4 m
accordance with Subcoction 58 22 301(3)].

(a) submit an application in a form prescribed bv
the division;

(2J The board shall be appointed and shall serve
in accordance with Section 58-1-201.
The
members of the board who are professional
engineers shall be appointed from among nominees
recommended by representative engineering
societies in this state. TI.-? member of the board who
is a land surveyor sh. )1 b»- appointed from among
nominees
recommended
by
representative
professional land surveyor societies.

(b) pay a fee determined by the department under
Section 63-38-3.2;
(c) provide satisfactory evidei ice of good moi al
character;
(d) have graduated and received an earned
bachelors or masters degree from an engineering
program meeting criteria established by rule by the
division in collaboration with the board;

(3) The duties and responsibilities of the board
shall be in accordance with Sections 58-1-202 and
58-1-203. In addition, the board shall designate
one of its members on a permanent or rotating basis
to:

(e) have successfully completed a program of
qualifying experieiice established by rule by the
division in collaboration with the board;
(f)
have successfully passed examinations
established by rule by the division in collaboration
with the board; and

(a) assist the division in reviewing complaints
concerning the unlawful or unprofessional conduct
of a license; and

(g) meet with the board or representative of the
division upon request for the purpose of evaluating
the applicant's qualification for licensure.

(b) advise the division in its investigation of these
complaints.
— —

(2) Each applicant for licensure as a professional
structural engineer shall:

(4) A board member who has, under Subsection
(3), reviewed a complaint or advised in its
investigation
may
be
disqualified
from
participating with the board when the board serves
as a presiding officer in an adjudicative proceeding
concerning the complaint.

(a) submit an application in a form prescribed by
the division;
(b) pay a fee determined by the department under
Section 63-38-3.2;

Section 5. Section 58-22-301 is a m e n d e d to
read:

(c) provide satisfactory evidence of good moral
character,

I 'ill It 3. Licensur

(d) have graduated and received an earned
bachelors or masters degree from an engineering
program meeting criteria established by rule by the
division in collaboration with the board;

58-22-301 I ic ense r e q u i r e d classificati i:i ns
(1) [An individual may not) A license is required
to engage in the practice of professional
engineering, professional structural engineering,
or professional land surveying [unless lioonsod-os
exempted—from—licensure—under], except as
specifically provided in Section 58-1-307 or
58-22-305.

(e) h a v e successfully completed t h r e e y e a r s of
licensed professional
engineering
experience
established by rule by t h e division in collaboration
with t h e board;
"~™~"
*
"

(f)
have successfully passed examination•
established by rule by the division in collaboratn r
with the board; and

(2) The division shall issue licenses to individuals
qualified under the provisions of this chapter in the
following classifications:

(g) meet with the board or representative of the
division upon request for the purpose of evaluating
the applicant's qualification for licensure.

(a) professional engineei ; [aa4]

(3) Each applicant for licensure as a professional
land surveyor shai 1:

(b) professional, structural engineei ; and.
[(•&)] (c) professional land surveyor

(a) submit an application in a form prescribed bv
the division;

(3) The division may issue a license [specialty
certification-,] in a specific engineering discipline or
disciplines as defined by rule by the division in
collaboration with the board [upon a finding that
the certification is necescary to -pgoteGt-the-paklte
health, safety, or welfare].

f b) pay a fee determined by the department under
Section 63-38-3.2;
(c) provide satis fa ctory evidence of good moral
character;
(d) have graduated and received an earned
associates, bachelors, or masters degree from a land
surveying program, or an equivalent land
surveying program, established by rule by the
division in collaboration with the board; or

Section 6. Section 58-12-:III\2 is mi I>|N>IIII>II III Il
r e e n a c t e d to r e a d :
58-22-302. Qualifications for l i c e n s u r e
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i e ) have successfully completed a program of
Qualifying experience in land surveying established
hv^rule by the division m collaboration with the
board,

tJ) Jiach license automat ifally expiree on the
expiration date shown on the license unless
renewed by the licensee in accordance with Section
m 1-308.

(f) have successfully completed a program of
Qualifying experience in land surveying established
by rule by the division in collaboration with the
board, which experience • * *~* addition to any
experience obtained in SUDL XCV *» (3Xe);

Section 8. Section 58-22-504 is repealed and
r e e n a c t e d to r e a d :
58-22-504. Continuing iiiiiffSHjoiiHl
education.
(1) Each individual licensed as a professional
land surveyor shall be required to complete a
program of qualifying continuing professional
education in accordance with standards defined by
rule

(g)
have successfully passed examinations
established by rule by the division in collaboration
with the board; and
(h) meet with the board or representative of the
division upon request for the purpose of evaluating
the applicant's qualification for licensure

(2) Each individual licensed as a professional
engineer or professional structural engineer may be
required to complete a program of qualifying
continuing professional education in accordance
with standards defined by rule"

(4) Each applicant for licensure by endorsenu ill
shall
(a) submit an application in a form prescribed by
the division
"

Section 9. Section 58-22-305 is repealed and
reenacted to i t i adr

(b) pay a fee determined by the department unde r
Section 63-38-3 2,

58-22-305. Exemption from licensure.
(1) In addition to the exemptions from licensure
in Section 58-1-307, the following may engage in
the stated limited acts or practices without being
licensed under this chapter

(c) provide satisfactory evidence of good moral
character,
(d) submit satisfactory evidence of-

(a) a person offering to render professional
engineenng, professional structural engineenng,
or professional land surveying services in this state
when not licensed under this chapter if the person:

d) current licensure in good standing in a
jurisdiction recognized by rule by the division in
collaboration with the board; and
(ii) have successfully passed any examination
established by rule by the division in collaboration
with the board; and

(i) holds a current and valid professional
engineer, professional structural engineer, or
professional land surveyor license issued by a
licensing authonty recognized by rule by the
division in collaboration with the board;

(iii)
full-time employment as a licensed
professional engineer, professional structural
engineer, or professional land surveyor as a
principal for at least five of the last seven years
immediately preceding the date of the application,
and

(ii) discloses in wntmg to the potential client the
fact that the professional engineer, professional
structural engineer, or professional land surveyor:
(A) is not licensed in the state,

(e) meet with the board or representative of the
division upon request for the purpose of evaluating
the applicant's qualifications for license

(B) may not provide professional engineenng,
professional structural engineenng, or professional
land surveying services in the state until licensed in
the state; and

Section 7 Section 58-22-303 is a m e n d e d t
read
58-22-303. T e r m of licensp Renewal.

(C) that such condition may cause a delay in the
ability of the professional engineer, professional
structural engineer, or professional land surveyor
to provide licensed services in the state;

Expiration

(1) [Each] The division shall issue each license
[ieeuedl under this chapter [shall be issued] in
accordance with a two-year renewal cycle
established by rule. [A] The division may by rule
extend or shorten a renewal penod [may—be
extended or shortened! by as much as one year to
[maintain established] stagger the renewal cycles
[or to change an established ronowal cycle] it
administers

(in) notifies the division in writing of his intent to
offer
to render
professional
engineering,
professional structural engineenng, or professional
land surveying services in the state; and
dv) does not provide professional engineering,
professional structural engineering, or professional
land surveying services, or engage in the practice of
professional engineenng, professional structural
engineenng, or professional land surveying in this
state until licensed to do so,

(2) At the time of renewal the licensee shall show
satisfactory evidence of completion of continuing
education as may be required by rules enaiti I
pursuant to Section 58-22-304

(b) a person prepanng a plan and specification for
a one- two-, three- or four-family residence not

-' ~
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exceeding two stones in height, exclusive of
basement;
(c) a person licensed to practice architecture
under Title 58, Chapter 3a, Architecture Licensing
Act, performing architecture acts or incidental
engineering or structural engineering practices
that do not exceed the scope of the education and
training or JT r*»rson performing engineering or
structural e gi i *nng,
(d)
unlicensed employees, subordinates,
associates, or drafters of a person licensed under
this chapter while prepanng plans, maps, sketches,
drawings, documents, specifications, plats, and
reports under the supervision of a professional
engineer, professional structural engineer, or
professional land surveyor;
(e) a person prepanng a plan or specification for,
or supervising the alteration of or repair to, an
existing building affecting an area not exceeding
3,000 square feet when structural elements of a
building are not changed, such as foundations,
beams, columns, and structural slabs, joists,
bearing walls, and trusses;
(f) an employee of a communications, utility,
railroad, mining, petroleum, or manufacturing
company, or an affiliate of such a company, if the
professional engineering or professional structural
engineering work is performed solely in connection
with the products or systems of the company and is
not offered directly to the public; and
(g) an organization engaged in the practice of
professional engineering, structural engineering,
or professional land surveying, provided that
(i) the organization employs a principal; and
(ii) all individuals employed by the organization,
who are engaged in the practice of professional
engineering, structural engineering, or land
surveying, are licensed or exempt from licensure
under this chapter.
'
"
(2) Nothing in this section shall be construed to
restrict a draftsman from prepanng plans for a
client under the exemption provided in Subsection
(2) or taking those plans to a professional engineer
for his review, approval, and subsequent fixing of
the engineer's seal to that set of plans if they meet
the building code standards.
Section 10. Section 58-22-31M
and reenacted to read

I

ill

58-22-306. Admission c r u e t
to lake the
Fundamentals of Engineer in g
Examination.
The admission cntena to take the NCEES
Fundamentals of Engineering Examination shall
be enrollment in or graduation from one of the
following accredited cumculums, or other
curnculums as may be established by rule bv the
division in collaboration with the board
(1) EAC/ABET curriculum, or
(2) TAC/ABET curriculum.

Session - 1S96
Section 11. Section 58-22-501 is r e p e a l e d
and reenacted to read;
i

Unlawful and Unprofessional
Conduct — Penalties

58-22-501. Unlawful c o n d u c t
"Unlawful conduct" includesil)

USing t h e tltle
u
"professional engineer,"
"professional land surveyor," "land surveyor,"
"professional structural engineer," "structural
engineer," or any other words, letters^
abbreviations, or designations which represent
recognized professional engmeenng disciplines
indicating that the person using"" them is a
professional engineer, professional land surveyor,
or professional structural engineer if the person has
g ° l ° ^ n "censed under this chapter, except as
provided m Subsection 58-22-305(1), of"

• i2) i f n g a g i n g i n o r ^Presenting itself as engaging
m the practice of professional engmeenng,
professional structural engmeenng, or professional
lgnd_surveying as a corporation, propnetorship,
Partnership, or limited liability company unless
exempted from licensure under Section 58-1-307
or 58-22-30T
"
'
~~—'
"
Section 12. Section 58-22-503 is a m e n d e d to
read:
58-22-503. I'enalt} lui unlawful conduct.
(1 ta) if upon inspection or investigation, the
division concludes that a person has violated
f ^ o ^ T 8 5 8 " 1 - 5 0 1 ( 1 ) < a > t r o u g h (d) or Section
55-22-501 or any rule or order issued with respect
to Section 58-22-501, and that disciplinary action
is appropriate, the director or his designee from
within the division for each alternative
respectively, shall promptly issue a citation to the
person according to this chapter and any pertinent
rules, attempt to negotiate a stipulated settlement,
or notify the person to appear before an adjudicative
proceeding conducted under Title 63, Chapter 46b
Administrative Procedures Act
J1]
c n A V**™011 vU
violates Subsections
58-1-501(1 )(a) through (d) or Section 58-22-501 or
any rule or order issued with respect to Section
58-22-501, as evidenced by an uncontested
citation, a stipulated settlement, or by a finding of
violation in an adjudicative proceeding, may be
assessed a fine pursuant to Subsection (lXi) and
may, in addition to or m lieu of, be ordered to cease
fl
from
V10la
u i J?81St
tmg
Subsections
>8-l -501(1 Ka > through (d) or Section 58-22-501 or
my rule or order issued with respect to this section
(H) Except for a cease and desist order, the
licensure sanctions cited in Section 58-22-401 may
not be assessed through a citation
(b) A citation shall
d) be in writing,
Hi) describe with particuianty the nature of the
nolation, including a reference to the provision of
the chapter, rule or order alleged to ha\<> been
violated;

General
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or in tlit county where the office oi the director is
located. Any county attorney or the attorney
general of the state shall provide legal assistance
and advice to the director in any action to collect the
penalty. In any action brought to enforce the
provisions of this section, reasonable attorneys fees
and costs shall be awarded to the division.

(hi) clearly state that the recipient must notil)
the division in writing within 20 calendar days of
service of the citation if the recipient wishes to
contest the citation at a hearing conducted under
Title 63, Chapter 46b, Administrative Procedures
Act; and
(n j clearly explain the consequences of failure tit
timely contest the cite^or or to make payment of
any fines assessed by He station within the time
specified in the citation ^
"^

Section 13. Section 58-22-601 is enacted to
read:
Part 6. I'Vai lice S t a n d a r d s

(c) The division may issue a notice in lieu of a
citation.

58-22-601. Seal — D e s i g n a n d
implementation.

fdi Each citation issued under this section, oi i
I it each citation, may be served upon any
A horn a summons may be served in
ii rl in %P with the Utah Rules of Civil Procedure
inrl IIlit" be made personally or upon his agent by a
illusion investigator or by any person specially
designated by the director or by mail

Every professional engineer, professional land
surveyor, or professional structural engineer sKall
have a seal, the design and implementation of
which shall be established by rule by the division in
collaboration with the board.
Section 14. Section 58-22-602 is e n a c t e d to
read;

(e) If within 20 calendar days from the service ot
the citation, the person to whom the citation was
issued fails to request a hearing to contest the
citation, the citation becomes the final order of the
division and is not subject to further agency review.
The period to contest a citat ion may be extended lvr
the division for cause.

r

fl °2 fi02. P l a n s , specifications, reports,
maps, sketches, surveys, drawings,
documents, and plats to be sealed.

(1) Any final plan, specification, and report of a
building or structure erected in this state shall bear
the seal of a professional engineer or professional
structural engineer licensed under this chapter,
except as provided in Section 58-22-305, in Title
58, Chapter 3a, Architect Licensing Act, and by the
codes adopted under Title 58, Chapter 56, Uniform
Building Standards Act.

if) The division mav refuse to issue or renew,
suspend, revoke, or place on probation the license of
a licensee who fails to comply with a citation after it
becomes final.
(g) The failure of an applicant for licensure to
comply with a citation after it becomes final is a
ground for denial of license.

(2) Any final plan, specification, and report
prepared by, or under the supervision of, the
professional engineer or professional structural
engineer shall bear the seal of the professional
engineer or professional structural engineer when
submitted to a client, when filed with public
authorities, or when submitted to a building official
for the purpose of obtaining a building permit, even
if the practice is exempt from licensure under
Section 58-22-305.
"

(h) No citation may be issued under this section
after the expiration of six months following the
occurrence of any violation
(i) The director or his designee shall assess fines
according to the following
(i) for a first offense handled pur.su.int tn
Subsection (lXa), a fine of up to $1,000;

(3) Any final plan, map, sketch, survey, drawing,
document, plat, and report shall bear the seal of the
professional lancT surveyor licensed under this
chapter when submitted to a client or when filed
with public authorities.

In) tor a second offense handled pursuant to
Subsection (iKa >, a fine of up to $2f000; and
(iii) for any subsequent offense handled pursuant
to Subsection (lXa), a fine of up to $2,000 for each
day of continued offense.

.'Section 15, Section 58-22-603 is enacted to
trail
bg~22~603. Seal — Authorized use.

(2) An action initiated for a first or second offense
which has not yet resulted in a final order of the
division shall not preclude initiation of any
subsequent action for a second or subsequent
offense during the pendency of any preceding
action. The final order on a subsequent action shall
be considered a second or subsequent offense,
respectively, provided the preceding action resulted
in a first or second offense, respectively.

(1) A professional engineer or professional
structural engineer may only affix the licensee's
seal to a plan, specification, and report when the
plan, specification, and report:
fa) was personally prepared by the licensee;
(b) was prepared by an employee, subordinate,
associate, or drafter under the supervision of a
licensee, provided the licensee or a principal
affixing his seal assumes responsibility;

[(£)] (3) Any penalty which is not paid may be
collected by the director by either referring the
matter to a collection agency or bringing an action
in the district court of the county in which the
person against whom the penalty is imposed resides

(c) was prepared by a licensed professional
engineer, professional structural engineer, or
architect in this state or any other state provided:
-I rur**i

?i U 't ' ' ) .

(D the licensee m this state affixing the seal
performs a thorough review of all work for
compliance with all applicable laws and rules and
the standards of the profession, and
<n> makes any necessary corrections before
submitting the final plan, specification or report
(A) to a building official for the purpose of
obtaining a building permit, or
(B) to \ *""it who has contracted with a
professiona) enj neer or professional structural
engmeerTor the qgaign of a building or structure,
when the licensee represents, or could reasonably
expect the client to consider the plan, specification
or report to be complete and final,
(d)
was prepared in part by a licensed
professional engineer, professional structural
engineer, or architect in this state or any other state
provided

drawing document plat and report when the plan
map, sketch surve>, drawing, document, plat, and
report
ta) was personally prepared by the licensee or
tb) was prepared b\ an employee, subordinate
associate or drafter under the supervision of a
professional
land surveyor, provided the
professional land surveyor or a principal affixing
his seal assumes responsibility
Section H> Repealei
This act repeals
( i tioii 58 22-307, Seal — Waiver of
preparation and seal of drawings.
Section 58-22-502, Unprofessional c o n d u c t
Section 1

(i) the licensee m this state clearly identifies that
portion of the plan, specification, or report for which
the licensee is responsible,

Effective date.

This act takes effect on July 1,1996

(ii) the licensee in this state affixing the seal
performs a thorough review of that portion of the
plan, specification, or report for which the licensee
is responsible for compliance with the standards of
the profession, and
(iii) makes any necessary corrections before
submitting the final plan, specification, or report for
—
which the licensee is responsible
~~
(A) to a building official for the pur post of
obtaining a building permit, or
(B) to a client who has contracted with a
professional engineer or professional structural
engineer for the design of a building or structure,
when the licensee represents, or could reasonably
expect the client to consider, the plans,
specifications, or reports to be complete and final,
(e) was prepared by a person exempt from
licensure as a professional engineer, professional
structural engineer, or architect provided that
(i) the licensee in this state affixing the seal
performs a thorough review for compliance with all
applicable laws and rules and the standards of the
profession, and
(ii) makes any necessdiy c o r r e c ^ l o n s before
submitting the final plan, specification, or report
(A) to a building official for the purpose of
obtaining a building permit, or
(B) to a client who has contracted with a
professional engineer, professional structural
engineer, or architect for the design of a building"or
structure, when the licensee represents, or could
reasonably expect the client to consider, the plan"
specification, or report to be complete and final or
(f) meet any additional requirements established
by rule by the division m collaboration with the
board
""" "~—
(2) A professional land s l i r v e y o r m a v o n ly affix
the licensees seal to a plan, map, sketch, survey,
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"IIM'll PHUKESSIONAL LICENSINfi

R153*2&2

R153?22-4.' Minimum Requirements^ forv Licensure,
Without Graduation from an Approved Engineer-,
mg School (Section 5cV22*12-U)r(b)liIncludesis) ^
R153-22-5. Reciprocity.
n*^tt^i*bntt^ottiwm&x*
(1163-20-8, Denial of R e # tr* \nf „tI[ ,. n|41
u
R153-22T6. . Section, 58r22:12> (ILIcll^minence^a^i
| ^a l i s committeja.may re^mmencf genial of regis- R153t22i7,< General MormaUon, ^rtiv»Woi w i u w n o
jlfs
% $ e director, on t i ^ following grounds: f, R153-22-8J Land Surveyors. #13 (aoirjmm>$3 fcnnt^*
I U .the applicant or holder of registration is not R163-22-&. Unprofessional JJondupknW-*^ m&*>rt
ill gooc| moral cjiaraqter or has^jaeen guilty of unpro**.. -,auju^ >^v ~ v u^i jj&i&fjfcl & AJi^fift':**oonviiT
lft
General * l ^ ^ i ^ a m i ' r f . ^ i ? ^ ^MB
fo\TW ¥ C t il '«»»°«>J*S*r•*•"' <• *' i R153-22-1.
-1 a. Application
for licensure must be made'on forms
provided by'the Division of Occupational & Profesj (3) |f he has obtained or attempted to obtain regis- sional Licensing; Heber M. Wells Building,-160 East
)rationby(j?ajid. Jt M{ Nt w l * ,j
u t ,\ V
300 South, P.O. Box'46802, Salt Lake City, Utah
f Ll4i4P"h^i§ not a qtizen of {hp tJnited States.
84145.- •ji i ° ,AJ1 l l t •«• ** - J C **-i K *^* uifJULor tt. i u»
(b) Upon (jenfal of an application fpr registration,
b. Writing on the application must be legible, prefnrmmitfee sbal} notify the applicant of the action,
g: (1) the'reason for denial and (2) that the ap- erably typewritten or printed in ink. The application
1 licant has the right to a hearing if written request must be executed in every detail. Insert the letters
to questions which do
| jr hearing is made within 30 days after service of the "NA" (not applicable) as a reply
j
not apply to you.
i,.jtt.*-.i^u«.^ .»
vfice pf denial.
c. In addition to the application form, the following
^A*..* „»* ,
l|S3-20-9. Suspension and Revocation of Regis- axe required:
1. Graduation from college or*university (official
n tration.
'yta^The committee may recommend suspension or transcript of credits showing!degrees received.) ** *
2. College training without»»graduation \ (official
vocation of a license on the grounds of:
^'(1)'Conviction of a crime, if the crime is substan- transcript of credits from ALL colleges or universitiea
ti nlly related to the qualifications, functions and du- attended.)
3. Transcripts with "Issued to Student" stamped on
f the business or profession for which the registhem will NOT. be accepted.! Transcripts MUST be
was issued. ' ' * * *•-•- *
•*
1
12) Knowingly making a false statement of fact re- mailed DIRECTLY from the university to the DiviJ
| lired to be revealed in an application or renewal for sion of Occupational & Professional Licensing. /
| |ph>registration. / ^ * ^
?- u ^ - lk- •
4 d\ Applicant must fill out an ABSTRACT OF AP
13) Unprofessional conduct, which shall include the PUCANTS STATEMENT OF QUALIFICATIONS
f Bowing: • * - ' ' • - - .
and make Nine (9) identical copies.! This abstract
u (a)1 Deceit
* •
i
must include applicant's name, address, place and
11(b)Misrepresentation.
±<> » *•
•
>
date of birth, education, and his/her professional experience records as, indicated. One (1) copy of this
' |fc)f Violation of contract " "' if*** • •
abstract and a copy of the ^Letter of Recommendar
tion" form supplied by the Division of Occupational &
[j ^enee. »' • i {
Professional Licensing must be mailed by the appliotessional incompetence
cant to each of the eight (8) references provided on
nethical practice.
• ' »
pon suspension or revocation/ the committee page three (3) of the application! A stamped envelope,
stify the registrant in the manner specified for addressed to the Division of Occupational & Professional Licensing, Heber M, Wells Building, 160 East
r registration.
i >*. ". i
» «
, a*i
300 South/P.O. Box 46802,,Salt Lake City, Utah
J53T20.10,fUae of Title, M
,„ w
i ,
84146, shall also be included. (The ninth copy is inI Qnly.a person.who has qualified as a Registered cluded with the application.) Each reference, in turn,
hitarian and holds a valid license for use in the should respond to the engagements) of the appliJfttftjof .Utah shall have the right and privilege of cant's work that he knows about, completes the "leting" the title "Registered Sanitarian" and to use the ter of recommendation" form and mails it directly to
Oreviation "R.S." after his name.
the Division of Occupational &i Professional License
|HfiU2? . •»
ing.
i « , 4i t v, n . . •» , * .
JjJHHJ, Violation.
e. It is the applicant's responsibility to send out the
^ ^ ^ a j l jjeAunlawftil for fury person to represent requests for ^LETTERS OF RECOMMENDATIONS"
Jj^Jfas and/or perform duties as a sanitarian with- and make sure they are returned to the Division of
it&fjng dt»ly registered by the Utah State Division Occupational & Professional Licensing.
nppqupationa| and Professional Licensing, reviewed
f. Names of eight persons for reference are re1 the committee, and the holder of a valid license
quired. A minimum of five (5) references must be re5d-20-2.1(2Ka)
ceived, of which at least three (3) shall be from registered professional engineers before the application
-22. Rules of the Representative will be reviewed. References shall not be relatives of
applicant either by birth or marriage. References
Jgp^mittee for Professional Engi- the
must be well acquainted with your engineering expeeers, ,. Engineers-in-Training and rience and at least one (1) reference must attest favorably to enough of the experience claimed, that the
ILiBnii Surveyors.
total experience requirements of 2202 b and 2203 b
•plftrn J
are met
163-22-1. General.
if3-22-2. Engineer-in-Training.
I j (53*22-3. Minimum Requirements for Engineering R153-22-2. fcngineer-in-1 raining.
a. Graduation in an approved engineering curricuwraduates to be Licensed by Examination for all
lum of four (4) years or more from an engineering
Approved Branches (Section 58-22-12 (1) (a)) In
i Renewal: As determined by the Division of Oclonal and Professional Licensing and ratified by
(tie committee.tfgni>i/iMcx« J* ^ f \ ^ m j : . ] « , i1.

